legal briefing

Arresting a vessel in Maltese
waters IS NoOw even easier

Recent legislative changes
ratified by Malta streamline the
process for arresting vessels
write Dr Karl Grech Orr and
Dr Matthew Attard*

altese waters witness heavy maritime

traffic throughout the year and this

is one of the reasons why Malta
is regarded as an attractive jurisdiction for
arresting vessels within its 12 nautical mile
territorial seas and internal waters. It is also a
very efficient legal centre.

The law regulating ship arrests in Malta
has been recently revamped in an effort to
reduce certain anomalies which arose due to the
outdated and unclear rules found in the preceding
Acts which can be traced all the way back to the
mid-19th century position in England.

The Maltese legislature wanted the new
law to reflect current international practices
and economic realities being faced by the
shipping industry. Apart from extending and
streamlining the list of maritime claims, the
intention behind the new approach was directed
towards addressing arrests of bareboat chartered
vessels together with sistership arrests which
were previously unregulated.

Although Malta is not a signatory to the
Arrest Conventions of 1952 and 1999, the list of
maritime claims which can be found under our

Dr Karl Grech Orr: “The claim needs
to be a valid one as any claimant who
maliciously arrests a vessel shall be
exposed to penalties”
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current legislation reflects the lists found under
these two Conventions and also closely follows
the British Supreme Court Act of 1981. There
are some 25 maritime claims under section 742B
of the Code of Organisation and Civil Procedure
(COCP). These include claims to possession/
ownership of a vessel, hypothecary/ mortgage
claims, claims for damage, loss of life, salvage,
pilotage, crew wages and registry fees to mention
but a few.

Maltese law caters both for the arrest of the
vessel in Rem, that is against the vessel for any
of the 25 reasons listed under article 742B of the
COCE as well as in personam, meaning that the
vessel is arrested not because of a claim addressed
against it ‘personally” yet it is arrested because of
a claim addressed against the vessel’s owner.

This latter option can only be exercised where
the Maltese courts or a court of any other European
Union member state would have jurisdiction to
deal with the matter at hand in accordance with
Article 31 of Council Regulation (EC) No 44/2001.
In both cases the court issues a precautionary
warrant of arrest against the vessel, impeding it
to leave the Maltese territorial waters.

The claim against the vessel needs to exceed
€7,000. The claim needs to be a valid one as any
claimant who maliciously arrests a vessel shall
be exposed to penalties imposed by law.

In order for a lawyer to be able to start
taking the required action against a vessel, it is
useful if the claimant has an indication of the
vessel’s itinerary and approaches the lawyer
some time in advance (preferably when the
vessel is heading towards Malta) in order for
the lawyer to be able to make the necessary
preparations for the arrest.

Typically the lawyer would ask the claimant
to provide sufficient background relating to the
facts of the case in order to gauge whether the
claimant has a valid cause of action against
the vessel. This could be substantiated by
documentation, such as unpaid invoices or similar
documentary proof. (Such documentation is not
strictly required at this stage, since the warrant
of arrest is used for precautionary measures).

The lawyer would also need funds in order to
cover judicial fees and related costs associated
with the arrest of the vessel. The client will need
to provide the lawyer with an executed Power of
Attorney. A scanned copy of this followed by the
original usually suffices.

Once this has been furnished, the whole

process of arrest can be finalised within 24 hours.
The owner of the arrested vessel has the right
to request the court to order that the claimant
provides a counter-security to be deposited in
court in relation to the arrest. Such a request
is usually accepted by Maltese courts, as it is a
means of safeguarding owner rights.

It must be pointed out that the claimant who
successfully arrests a vessel has 20 days from the
date of the issuance of the warrant to bring an
action in front of a court.

Another interesting provision is article 864
of the Code of Organisation and Civil Procedure.
This permits the court to order the sale of an
arrested ship or vessel pendente lite (pending the
litigation) if it appears (from the application
of a creditor) that the debtor is insolvent or
otherwise unlikely to be able to continue trading
and maintaining the asset.

Arresting a vessel in Malta is a rather
straightforward affair, provided that the client
approaches the lawyer in a timely manner
and supplies the required information and
documentation upon request.

The Maltese legislation regulating arrests of
vessels has been brought up-to-date, reflects
current international shipping practices and
contributes towards the array of maritime
services being offered in Malta. TsT
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Dr Matthew Attard: “Arresting a vessel
in Malta is a rather straightforward affair,
provided that the client approaches the
lawyer in a timely manner”
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