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Introduction

1.1 This document is submitted in accordance with paragraph 4.7 of the Guidelines on
the Organization and Method of Work of the Legal Committee (LEG.1/Circ.7) regarding the
submission of proposals for new unplanned outputs.

1.2 This document provides the rationale for, and an outline of, a draft international
convention on the foreign judicial sales of ships and their recognition (the draft convention)
which was approved by the Assembly of the 41st International Conference of the Comite
Maritime International (CMI), held in Hamburg on 17 June 2014.

1.3 Many hundreds of ships are sold each year through some competent form of judicial
sale. The underlying cause or causes of a judicial sale may be numerous, but usually relate to
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the non-payment of debts due and owing, and, on occasion, following forfeiture by the State.
Purchasers, and subsequent purchasers, must be able to take clean title to the ship so sold
and be able to de-flag the ship from its pre-sale registry and re-flag the ship in the purchaser's
selected registry so as to be able to trade the vessel appropriately without the threat of costly
delays and expensive litigation.

1.4 There is currently no international instrument that addresses the recognition of judicial
sales. Nor is there any instrument that adequately protects purchasers from prior claims and
which addresses the de-registration on re-flagging and re-registration of ships from and to
national registries. Proper registration of ships is key to the sound governance of maritime
safety, marine environment protection and marine technical issues.

1.5 The purpose of the draft convention is to ensure that the purchaser of a ship in a
judicial sale can be confident of obtaining clean title to the ship, free of and unencumbered by
any mortgages or similar liens or charges placed on the ship prior to the judicial sale and is
able, against presentation of a suitable certificate issued by the court which conducted the
judicial sale, to delete and re-register the ship in the purchaser's selected registry.

~~ ~ 1.6 This, in turn, will enable the purchased ship to trade freely; and to ensure that the ship
will realize a greater sale price which will benefit all the related parties, including creditors and
the shipowners -and by so doing, the draft convention will promote the smooth and efficient
flow of seaborne trade and a reduction in the risks associated with such trade through the
cooperation of States who become parties to the convention (State parties).

1.7 The purchase of vessels is generally financed by a ship mortgage from a bank where
the bank's main security for repayment is the ship itself. The draft convention will permit banks
to provide ship finance confident in the knowledge that the ship will realize its full market value
at a judicial sale and not the reduced value realisable where there is the risk, as at present,
that the ship may be arrested for claims predating the judicial sale.

1.8 Most importantly, the judiciaries of many countries have observed that the need to
recognize judicial sales by foreign, competent courts forms part of the comity of nations and
contributes to the general well-being of international trade.

1.9 IMO, as the sole United Nations specialized agency with responsibility for the
-- promotion of safe and efficient international shipping practices should, it is submitted, be part
~,> of the process in developing this much needed international framework for the judicial sale of

ships.

2 IMO's objectives

2.1 It is submitted that the proposal is within the scope of IMO's objectives to ensure and
strengthen the linkage between safe, secure, efficient and environmentally friendly maritime
transportation, and the development of global trade and the world economy. It is indisputable
that the carriage of goods in ships is the cornerstone of global trade and a major driver of world
economies —over 90% of world trade moves by sea.

2.2 It is further submitted that the IMO's involvement in issues of this kind has precedent
as evidenced by:

(1) the International Convention on Maritime Liens and Mortgages, 1993 which
was adopted by the United Nations/International Maritime Organization
Conference of Plenipotentiaries on a Convention on Maritime Liens and
Mortgages held in Geneva from 19 April to 7 May 1993; and
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(2) the International Convention on Arrest of Ships, 7999 which was adopted at
the United Nations/International Maritime Organization Diplomatic
Conference on Arrest of Ships held in Geneva from 1 to 12 March 1999.

2.3 Both of these conventions were convened by the Secretary-General of UNCTAD and
the Secretary-General of IMO.

2.4 It is also submitted that the development of the convention could also be linked to the
effective implementation of the SOLAS requirement for a Continuous Synopsis Record
(chapter XI-1, regulation 5 of SOLAS), as the convention would avoid problems with
registration so that the issuance of the CSR would be facilitated.

2.5 Issues relevant to the ownership and registration of ships are pivotal to the sound
administration and safety of maritime transportation. The judicial sale of ships is a regular and
inevitable consequence of doing maritime business. Competently conducted judicial sales
should, generally:

~ (1) allow claimants to satisfy debts;

(2) provide purchasers, and subsequent purchasers, with the security that they
can trade their vessel on a global basis with the knowledge that the ship can
be permanently registered in a registry of their choice;

(3) allow purchasers to trade with the vessel and ensure that trade will not be
hindered by the arrest, attachment or detention of the vessel for debts that
arose prior to the judicial sale;

(4) enhance the quality of shipping through encouraging the proper
management of ships by facilitating their appropriate registration.

3 Compelling need

3.1 As there is currently no international instrument dealing with the recognition of foreign
judicial sales of ships it can be said, with some confidence, that in this regard maritime

~"~ transportation is neither secure nor efficient and hinders rather than promotes global trade and
i~~ the world economy. The need for intervention by inter-governmental and international

organisations has been clearly recognised both judicially and by national and international
maritime bodies. The recognition of foreign judicial ship sales is fundamental to international
maritime law.

3.2 The difficulties that arise when one country will not recognise an order for the judicial
sale of a ship in another country has been succinctly summarised as follows:

(1) It is an affront to the Court and the State ordering the sale;

(2) It represents a refusal by that country to abide by the decisions of a Court in
another country, and an exception to a rule honoured by every nation in the
world.
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(3) If other countries, or other debtors, decided to follow this bad example, it
could create confusion in the area which can be effectively controlled only
with the good faith of all seafaring nations'.

3.3 The difficulty of dealing with the recognition of judicial sales at an international level
has also been highlighted. In the Canadian case of the ship "Ga/axias"z (which is summarised
in annex 2) the Court noted that:

(1) whilst a purchaser on a judicial sale will take a clean title free and clear of all
encumbrances according to the laws of Canada and notwithstanding that it
is clear that Canadian Courts desire and expect that the Courts and
Governments of other nations will respect its orders and judgments,
particularly in the area of maritime law, however this was not an area over
which a national jurisdiction exercises control, nor is it appropriate that it
attempt to do so;

(2) international regulation of the judicial sales was necessary; and
,.~

~__. (3) in order to promote the free flow of maritime traffic, countries have, generally
speaking, agreed to apply a uniform set of admiralty rules and laws. This
would not, however, prevent any country from legally completely ignoring or
setting aside any normally accepted practice or any law which is universally
recognised in admiralty matters or even a rule of law which that country might
previously have adopted by treaty. This is precisely what territorial jurisdiction
means, and, until there exists some world authority with a superior globally
enforceable overriding jurisdiction this is what we all must live with.3

3.4 In commenting on judicial orders for the sales of ships that did not ensure the passing
of clean title, the same Court noted that admiralty lawyers and all lay people in the shipping
world, involved in any way in the purchase and sale of ships, will invariably feel that this would
greatly reduce the amounts which can be obtained from court sales of vessels and render
some ships completely unsaleable. The legitimate claims of many local and foreign creditors
would thus be defeated by the resulting ridiculously low payments into Court of purchase
prices4.

~ ~ 3.5 These views have been echoed in other judgments of courts in many jurisdictions but
l ,~ it is submitted that the above extracts are sufficient evidence of the effect of the non-recognition

of judicial sales on efficient maritime transportation, the development of global trade and the
world economy.

3.6 In order for the recognition of foreign judicial ship sales to be uniformly accepted by
way of an international instrument, the intervention of the IMO in co-ordinating with other
international bodies who have a mutual interest in such an instrument will be of considerable
benefit to the international maritime community.

3.7 The IMO has stated that its highest priority is the safety of human life at sea with a
particular focus on eliminating shipping that fails to meet and maintain technical, operational
and safety management standards. As a high level action in this regard, the IMO intends

~ The Associate Chief Justice Noel in Vrac Mar Inc. v. Demetries Karamanlis et al [1972] FC 430 at p434 (Canada)

2 (1988) LMLN 240, being a judgment of the Federal Court of Canada

3 At page 11 of the judgment

4 At page 12 of the judgment
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keeping under review and supporting flag, and Port State implementation for enhancing and
monitoring compliance.

3.8 Whilst national vessel registries may reflect the registered ownership of vessels, many
registries may not, for various policy reasons, follow changes in the ownership of ships. Whilst
ownership identity is nonetheless an important function of a ships' registry, the rip mary function
of a register is to give a vessel "nationality". A vessel acquires thereby the privileges,
protections and the burdens of vessels operating under allegiance to the sovereign.

3.9 It is submitted that the IMO has an interest in the efficient administration of ships'
registries. The de-registration and re-registration from and into ships' registries of ships sold
by judicial sale would add support both to the IMO strategic direction and to the proposed high
level action.

3.10 While there has been no exhaustive compilation of data on the number of ships sold
by way of judicial sale, the data from four significant maritime jurisdictions in Asia (Republic of
Korea, China, Singapore and Japan) shows that, during the period 2010-2014, more than 480

~-~ ships were sold by way of judicial sale per year in these countries.

3.11 It follows that the number of ship sales that would benefit from the certainty provided
by the draft convention would run to thousands of ships a year. It is submitted that this
information, alone, establishes a compelling need for such an international instrument.

3.12 The courts have also noted a compelling need for an international regime dealing with
the recognition of judicial sales of ships as set out in the aforementioned extracts from the
judgment in the "Galaxias"

3.13 In addition, in the English case "Acrux"~ (a summary of which is set out in annex 2)
Mr Justice Hewson confirmed that Courts must recognise:

"proper sales by competent Courts of Admiralty, or prize, abroad — it is part of the comity
of nations as well as a contribution to the general well-being of international maritime
trade"6.

3.14 Whilst many judicial sales proceed as intended, problems still arise; some of which
~ ~ become the subject matter of further lengthy and costly judicial intervention.

~~
3.15 There are a number of reported decisions where various problems are encountered.
Summaries of the following cases that reflect the global nature of the problem are set out in
annex 2: The "Acrux"' (England), the "Galaxias"8 (Canada), the "Great Eagle"9 (South Africa),
the "Union"10 (China), the "Katerina~~~~ (The Netherlands), the "Ahmet Bay`'Z (USA) and the
"Sam Dragon"13 (Ireland).

5 [1962] Vol.1 Lloyds Law Reports at p405

6 At p409

~ [1961] 1 Lloyds Report at p405

$ [1988] LMLN No. 240 at p2

9 [1994] 1 SA 65(c)

~o [2005] Jin Hai Fa Shang Chu Zi No. 401 —Judgment of the Tianjin Maritime Court

~ ~ [KG04/912P], LJN: DB 4789

12 623 F.SUP.2d635

13 [2012] JEHC 240
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3.16 If the proposed draft convention had been in force and ratified by the countries
concerned, then in all probability the disputes which formed the subject matter of these cases
would not have arisen and there would have been a very considerable saving of legal costs in
the greater interests of the maritime industry as a whole.

3.17 Even where problems do not become the subject of further judicial involvement, the
commercial and legal costs incurred in dealing with these issues are considerable, and the
delays and interruptions to the owner's rights to trade the vessel severely interrupted. In most
circumstances, the innocent owner is faced with a ship that has been arrested by a claimant.

3.18 As was recognised by Mr Justice Didcott (in an arrest case, not involving a judicial
sale) in the South African case of the my Paz14 (a summary of which is set out in annex 2): "It
is a serious business to attach a ship. To stop or delay its departure from one of our ports, to
interrupt its voyage for longer than the period it was due to remain, can have and usually has
consequences which are commercially damaging to its owner or charterer, not to mention
those who are relying upon its arrival at other ports to load or discharge cargo."

3.19 In certain jurisdictions (such as China) the ship registration authorities will not accept
~ foreign court documents as effective documents for the registration and de-registration of

` ships.

3.20 The proposal for approval of the final text of the draft convention was made by the
China Maritime Law Association at the CMI Assembly in Hamburg in 2014. The proposal was
supported by 24 acceptances with two abstentions and no vote against. The 24 acceptances
comprise the National Maritime Law Associations of Argentina, Australia, Belgium, Canada,
China, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Japan, Malta, the
Netherlands, New Zealand, Nigeria, Norway, Republic of Korea, Spain, Sweden, Switzerland,
Turkey, United Kingdom and the United States. The two abstentions were the National
Maritime Law Associations of Brazil and Poland.

3.21 The CMI, heeding the concerns of various National Maritime Law Associations,
recognized that the needs of the maritime industry and ship finance required that the judicial
sale of ships is maintained as an effective way of securing and enforcing maritime claims and
the enforcement of judgments or arbitral awards or other enforceable documents against the
owners of ships.

4 Analysis of the issue

4.1 Any uncertainty for the prospective purchaser regarding the international recognition
of a foreign judicial sale of a ship and the deletion or transfer of registry may have an adverse
effect upon the price realised by a ship sold under judicial sale to the detriment of interested
parties and the maritime industry as a whole.

4.2 Necessary and sufficient protection should be provided to purchasers of ships at
judicial sales by limiting the remedies available to interested parties to challenge the validity of
the judicial sale and the subsequent transfer of the ownership in the ship.

4.3 It is important to highlight the important legal principle that flows from a judicial sale
that once a ship is sold by way of a judicial sale, the ship should, with only very limited
exceptions no longer be subject to arrest for any claim arising prior to its judicial sale.

~a 1984 (3) 261 (D)
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4.4 The objective of the recognition of a judicial sale of a ship requires that, to the extent
possible, uniform rules are adopted with regard to the notice of the judicial sale, the legal
effects of that sale and de-registration or registration of the ship.

4.5 These then were the issues that the draft convention, the text of which is set out in
annex 1, sought to address, as follows:

(1) As the draft convention was to focus on the recognition of judicial sales, the
structure of the instrument was, initially, modelled on the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
1958.

(2) Article 1 provides a list of definitions which has proved most useful in
keeping the balance of the articles concise. Care has been taken to align
definitions with those adopted by other conventions, in particular the
International Convention on Maritime Liens and Mortgages, 1993.

,~~ (3) Article 2 provides that the convention shall apply to the conditions in which
a judicial sale taking place in one State shall be sufficient for recognition in

\ another.

(4) Article 3 sets out the parties to whom notice of the pending judicial sale must
be given. It also requires such notice to be given by the competent authority
in the State of the judicial sale. The article sets out what information should
be set out in the notice. In all other respects, the notice is to be given in
accordance with the law of the State of the judicial sale.

(5) Article 4 determines the effect of a judicial sale. The basic concept being
that any title to and rights and interests in the ship that is the subject of the
judicial sale shall be extinguished and any mortgage or similar charge will
cease to attach to the ship and clean title to the ship will be acquired by the
purchaser. The sale will not, however, extinguish any personal rights that a
claimant may have against the owner or any other person personally liable
to the creditor (to the extent that the debt has not been extinguished by the
proceeds of the sale of the ship).

~_~ (6) Article 5 provides for the minimum content and mechanics of issuing a
certificate of judicial sale by the competent authority. This certificate confirms
that the ship has been sold in accordance with the laws of the State and the
provisions of the convention. The certificate is to be issued substantially in
the form of a model certificate annexed to the convention. In the absence of
proof of circumstances referred to in article 8, the certificate shall be
regarded, in terms of article 7, as conclusive evidence that the judicial sale
has taken place and has the effect provided for in article 4.

(7) Article 6 provides that, against production of the article 5 certificate, the
registry where the ship was registered prior to the judicial sale shall delete
all mortgages or similar charges and either register the ship in the name of
the new purchaser, or delete the ship from that register and issue a certificate
of deregistration so that the ship can be registered elsewhere. Where the
ship was on bareboat charter, and was flying the flag of a state of bareboat
charter registration, then the ship shall be deleted from that registry against
production of the certificate.
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(8) Article 7 provides that subject to article 8, the court of a State party shall, on
the application of a purchaser, recognize a judicial sale conducted in another
State where that State has issued an article 5 certificate and regard that sale
as having passed clean title to the purchaser, and that the ship was sold free
of any mortgage or similar charge. If the ship sold by way of a judicial sale
has been arrested, or its arrest is sought, for a claim that arose prior to the
judicial sale, then the court shall dismiss or set aside the arrest, or reject any
application for the ships arrest. The only exception is if the arresting party is
an "interested person" (defined as the pre-sale owner or the holder of certain
registered charges) and is able to show that circumstances exist that bring
that persons case with the parameters of article 8.

(9) Article 8 sets out the circumstances in which the recognition of a judicial sale
will be suspended or refused at the request of the interested person. The
sale will not be recognized if it is shown that the ship was not physically within
the jurisdiction of the State where the judicial sale took place. Recognition
will be suspended where the sale is being challenged in the court of the State

~ of judicial sale. Recognition will be refused where it can be shown that the

__. _.~~ sale has been nullified by a competent court of the State of judicial sale or
where recognition would be manifestly contrary to public policy.

(10) Article 9 allows State parties to restrict the application of the convention to
recognition of judicial sales conducted in State parties.

(11) Article 10 provides that nothing in the convention shall derogate from any
other basis for the recognition of judicial sales under any other bi-lateral or
multi-lateral convention, instrument, agreement or principle of comity.

5 Analysis of the implications

5.1 If an international convention can prevent ships from being arrested unnecessarily,
and international trade and maritime commerce from being disrupted then, it is submitted, a
compelling need for such an instrument is clearly made out. Further examples, of the
compelling need for the proposed convention will appear from the submissions made in the
further information provided below.

~~
~4~~ 5.2 There is currently no suitable international instrument that recognises the judicial sale

of ships and the manner in which a competent sale of a ship should be carried out.

5.3 As a result problems have arisen, and will continue to arise, with regard to the arrest,
attachment or detention of ships by debtors with claims arising prior to the judicial sale.

5.4 It is not considered that the proposal will have any major implications on cost to the
maritime industry. Almost all jurisdictions already require some form of certification of a judicial
sale, so this is unlikely to present an additional, or significant additional, burden on either the
purchaser or the maritime administration.

5.5 The Checklist for identifying administrative requirements and burdens as set out in
annex 4 of the Guidelines on the Organization and Method of Work of the Legal Committee
(LEG.1/Circ.7) has been completed and is set out in annex 3 to this document.

6 Benefits
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6.1 The recognition of foreign judicial sales will create certainty to innocent purchasers
that they have clean title and can trade the vessel without disruption from debts that arose
prior to judicial sale. Purchasers will be able to de-flag ships from the erstwhile owner's registry
and re-flag them in a registry of their choice.

6.2 The innocent purchaser will be able to take title to its vessel secure in the knowledge
that the validity of the judicial sale will not be challenged.

7 Industry standard

7.1 There are no applicable industry standards. Three existing conventions bear mention,
however.

7.2 The International Convention on Maritime Liens and Mortgages, 1993 has not been
successful as it contains controversial provisions which do not solve the problems of the
recognition of foreign judicial sales, and the wording with respect to recognition is more in the
nature of denying recognition, rather than granting recognition of the judicial sale. However,

~ wherever possible, the draft convention has been prepared so that its provisions do not conflict
with those set out in the Maritime Liens and Mortgages Convention.

7.3 Whilst the International Convention Relating to the Arrest of Sea-going Ships, 1952
seeks to regulate the claims that can be enforced by the arrest of a vessel, it does not provide
for the judicial sale of a ship.

7.4 The International Convention on the Arrest of Ships, 1999 mentions the judicial or
forced sale of ships, but only in the context of its article 3.3, allowing, as an exception to the
general rule, the arrest of a ship owned by a person not liable for the claim.

8 Output

8.1 Specific

The draft convention addresses the specific issues and problems that had been encountered
due to the non-recognition of foreign judicial sales.

8.2 Measureable

The output is measurable with a view to the number of ratifications the new convention may
achieve and hence, the number of judicial sales that will be covered by the convention.

8.3 Achievable

The draft convention has already been prepared by the CMI through the considerable
contribution of numerous National Maritime Law Associations and the convention has the
sponsorship of two countries, 24 National Maritime Law Associations (this figure is likely to
increase) and the CMI and it is reasonable to expect that, with the assistance of the IMO, it will
be acceptable to a large number of countries.

8.4 Realistic

Bearing in mind the support given to the draft convention thus far, it is submitted that the
general acceptance of the draft convention is a realistic outcome.

8.5 Time-bound

C:\Users\mzm~AppData\Local\Microsoft\Windows\INetCache\Content.0utlook\M7NOEXC8\LEG 103-13 track-
changes.docx



LEG 103/13
Paae 10

The development of the convention is time-bound and it will have specific entry into force
conditions.

9 Priority/urgency

9.1 Issues arising in respect of the non-recognition of judicial sales are ongoing. Given
the current depressed state of the shipping market, judicial sales are likely to increase over the
foreseeable future.

9.2 It is therefore proposed that the development of the draft convention is added as a
new output to the agenda of the Legal Committee.

Action requested of the Legal Committee

10 The Committee is invited to consider the proposal in this document and agree to add
a new output to develop a new instrument on foreign judicial sales of ships and their

~ recognition, and to take action as appropriate

~ _~- ***

~~~
~, ~~
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ANNEX 2

List of Case Summaries*

1 The "Acru~''' (United Kingdom) (1962)

2 The "Norsland"2 (Canada) (1972)

3 The "Pa~'3 (South Africa) (1984)

4 The "Galaxias"4 (Canada) (1988)

5 The "Great Eagle"5 (South Africa) (1991)

6 The "Katerina"6 (The Netherlands) (2004)

7 The "Union"' (China) (2006)

8 The "Ahmet Bey'8 (United States) (2009)

9 The "Sam Dragon"9 (Ireland) (2012)

For full copy of the report or memorandum of these cases, please contact Henry Hai Li at henrvhaili(c~henrylaw.cn
or Andrew Robinson at Andrew.Robinson(c~nortonrosefulbright.com

~ [1961] 1 Lloyd's Reports at p.405

2 1972 CarswellNat 18, FC 430

3 1984 (3) SA 261 (N)

4 [1988] LMLN No.240 at p.2

5 1994 (1) SA 65 (C)

6 2004 [KG04/912P], LJN:BB 4789, Schip & Schade 2007, 108

~ [2005] Jin Hai Fa Shang Chu Zi No. 401 —Judgment of the Tianjin Maritime Court

$ 2009 Civil Action No. 07-3518, United States District Court, E.D. Pennsylvania

g 2012 JEHC 240
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The Acrux - (1961) 1 Lloyd's Rep., pp 405-410.

On 16 December 1960, in a suit commenced by a French company for necessaries, the Italian
steamship Acrux owned by an Italian company was arrested in the United Kingdom of Great
Britain and Northern Ireland. Later on, appraisement and sale of the ship was ordered by the
Court in order to satisfy the judgment given by the Court in respect of the claim. The order for
sale was suspended at the application of the shipowner's liquidator from Italy, but was restored
as a result of the intervention of an Italian bank, being the mortgagees of the ship. The ship
was sold on 27 April 1961 by the Admiralty Marshal. The proceeds of the sale were less than
the sum claimed by the mortgagees. The Court was later informed by the Admiralty Marshal
that the purchaser of the Acrux was unable to secure permanent registration of the ship in his
desired country, because he was unable to obtain a certificate of deletion from the Italian
Register of Ships, evidencing that the order for sale of the Admiralty Court was not recognized
in Italy and that according to Italian law, the mortgagees could start an executive procedure on
the ship not only in Italy but even in other countries. For this reason, an undertaking was
required from the mortgagees by the Court not to commence proceedings in rem or any similar
proceedings abroad against the Acrux in respect of the claims pursued by the mortgagees in
the motion before the Court.

The undertaking was given by the mortgagees as required by the Court, but no report was
made as to whether the purchaser obtained the necessary certificate of deletion from the Italian
Register of Ships and secured the permanent registration of the ship in his desired country.

In this case, Mr. Justice Hewson stated:

"It would be intolerable, inequitable and an affront to the Court if any party who
invoked the process of this Court and received its aid and, by implication,
consented to the sale to an innocent purchaser, would thereafter proceed or
was able to proceed elsewhere against the ship under her new and innocent
ownership. This Court recognises proper sales by competent Courts of
Admiralty, or prize, abroad — it is part of the comity of nations as well as a
contribution to the general well-being of international maritime trade'no

2 The Norsland - 1972 CarswellNat 18, FC 430

C~̀_ ~ In a motion filed with the Federal Court of Canada —Trial Division (the "Court") by a company
called Vrac Mar Inc. (the "Suppliant") being the successful bidder for the ship MN Norsland in
a court sale dated 18 August 1971, under an order made by the Court on 18 August 1971,
extended by a further order on 13 September 1971, the Suppliant asked the Court to make an
order to allow subrogation of rights in its favour for the sum of $3,943.95 paid to the
Government of Panama holding an alleged maritime lien on the ship for arrears of certain taxes
incurred in 1969, 1970 and 1971.

The order for sale of the ship Norsland made by the Court provided that sale of the ship should
be as follows:

"That the basis of the sale of the ship Norsland shall be as is, where is, as she now lies
afloat at Longue Pointe, particulars not guaranteed, free and clear of all liens, charges,
mortgages, encumbrances and claims and with a clean bill of sale."

~o (1961) 1 Lloyd's Reports at p.409
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The Suppliant contended that when it paid a price of $111,000 for the ship, it was guaranteed
that it would receive ownership of the latter and the said ship would be free of any
encumbrance or maritime or other lien. It stated, however, that unfortunately the said ship was
not free of any encumbrance, since in order to have the ship registered with the Canadian
Ministry of Transport, it had to carry out certain formalities called "Proof surrender Panama
documentation" and furnish proof that the Norsland's register was closed. Whereas, the
Government of Panama refused to close the Norsland's register as long as the
abovementioned arrears of taxes were unpaid. The Suppliant stated that it was accordingly
obliged to incur considerable expenses and pay certain sums of money in order to have the
ship registered in Canada. The said $3,943.95 paid to the Republic of Panama through the
legal firm Lette, Marcotte, Biron and Sutto was one of the sums paid by the Suppliant.

The Court allowed subrogation of rights in the Suppliant's favour for the amount of money paid
to the Republic of Panama, but subject to the apportionment and priority of these amounts, as
well as entitlement, being determined in court at the final decision on claims and their priority.

In the order, the court stated:

"... the Republic of Panama, after filing a caveat for $2, 585.15, refuses to comply with
the proceedings for sale of this ship, and observe the order of this Court giving the
purchaser a clear title. I do not for the moment wish to characterize this action by that
country, 1 would say nevertheless that the refusal to comply with a judgment of this
Court after filing a claim, in addition to being an affront to a Canadian court, represents
a refusal by that country to abide by the decisions of a court in another country, and an
exception to a rule honored by every nation in the world. Indeed, if other countries, or
other debtors, decided to follow this bad example, it would create confusion in an area
which can be effectively controlled only with the good faith of all seafaring nations.'n'

3 The Paz — 1984 (3) SA 261 (N)

A Nigerian company applied for arrest of the ship Paz, which was registered in Panama and
presumably owned by a Panamanian company. The applicant's claim against the ship related
to loss of or damage to cargo conveyed from Antwerp to Lagos almost five years previously.
Litigation over the claim was pending in Hong Kong, China, where an action in rem had been
instituted in the High Court. Because the ship was due to call at Durban in order to refuel, the

~ ~ applicant applied as a matter of urgency for an order to be issued by a court in South Africa
for the arrest of the ship so as to provide it with security for the judgment which it hoped it
would one day be awarded in Hong Kong, China.

Mr. Justice Didcott of the Natal Provincial Division, a single judge hearing the matter in the first
instance, considered that the arrest of the ship raised an important question of judicial policy,
namely whether or not that Court should, as he put it, allow itself to be "transformed into some
sort of judicial Liberia or Panama", to be "turned into a Court of convenience for the wandering
litigants of the world".

On 23 March 1984, a judgment was issued by the Court and the application for arrest was
dismissed.

It was recognized by Mr. Justice Didcott that:

"It is a serious business to attach a ship. To stop or delay its departure from one of our
ports, to interrupt its voyage for longer than the period it was due fo remain, can have

~ ~ 1972 CarswellNat 18, FC 430
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and usually has consequences which are commercially damaging to its owner or
charterer, not to mention those who are relying upon its arrival at other ports to load or
discharge cargo.'n2

4 The Ga/axias - (1988) LMLN No.240, p2

In September 1986, the Greek registered ship, the Galaxias was arrested in Canada, and
several claims were made on the ship, including a "somewhat novel" claim for a maritime lien
purportedly legislated by the Greek government in favour of the Greek Seamen's Union.
Subsequently, a Sheriff of British Columbia was appointed as a Deputy Marshal to carry out
the commission of sale of the Galaxias. The ship was sold according to the order of the court
"as is, where is" and "free and clear of all encumbrances". Whereafter, the purchaser soon
became uneasy with respect to the attitude taken by the Minister of Merchant Marine in Greece
regarding the transfer of title of the Galaxias clear of all encumbrances in the Greek Shipping
Registry in Piraeus. The Minister objected to the issuance of the necessary Deletion Certificate
and made it contingent on the satisfaction of the claims raised against the Galaxias by the
Greek Seamen's Union.

~.

~ ~ The Sheriff commenced an action against the purchaser seeking a declaration that he had
~ ~ fulfilled his duty with respect to the order of sale or commission of sale, and that the bill of sale

did convey title in the Galaxias to the purchaser "free and clear of all encumbrances." On the
other hand, the purchaser filed a defence and counterclaimed with respect to the costs and
damages which it claimed were brought about by the failure of the Deputy Marshal to convey
the ship "free and clear of all encumbrances", and as it presently stood, unregistrable in the
Greek Shipping Registry.

It was held by the court, inter alia, that on one hand the Sheriff was entitled to the declaration
sought by him, on the other hand, the purchaser would take free and clear of all encumbrances
according to the laws of Canada.

Mr. Justice Rouleau held as follows:

"The purchaser will take free and clear of all encumbrances according to the laws of
Canada and although it is clear that Canadian Courts desire and expect that the Courts
and Governments of other nations will respect its orders and judgments, particularly in
the area of maritime law, this is not an area over which the Federal Court exercises

~~_~ control, nor is it appropriate that it attempt to do so':

In addition, Mr. Justice Rouleau made the following pertinent comment regarding the need for
international intervention:

"I would like to add ... that in order to promote the free flow of maritime traffic, countries
have, generally speaking, agreed to apply a uniform set of admiralty rules and laws.
This does not, however, prevent any country from legally complefely ignoring or setting
aside any normally accepted practice or any law which is universally recognised in
admiralty matters or even a rule of law which that country might previously have
adopted by freaty. This is precisely what territorial jurisdiction means, and, until (here
exists some world authority with a superior globally enforceable overriding jurisdiction
Phis is what we all must live with" 13

12 1984 (3) SA 261 (N)

13 At page 11 of the judgment
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In commenting on judicial orders forthe sales of ships that did not ensure the passing of "clean"
title, the Judge stated:

"However, admiralty lawyers and all lay people in fhe shipping world, involved
in any way in the purchase and sale of ships, will invariably feel fhat this would
greatly reduce the amounts which can be obtained from court sales of vessels
and render some ships completely unsalable. The legitimate claims of many
Canadian and foreign creditors would thus be defeated by the resulting
ridiculously low payments into Court of purchase prices".14

5 The Great Eagle - 1994 (1) SA 65 (C)15

In July 1991, a Cypriot company (the "Claimant") instituted an action in rem against a
Panamanian company (the "Respondent"), which was commenced by the arrest of the
m.v. Great Eagle at Saldanha Bay, South Africa. The main claim was for a declaratorthat the
Claimant was owner of the ship and entitled to its possession, although the ship had been sold
by a court in Qingdao, China. The Claimant was therefore challenging the validity of the judicial

~~~ sale in China. The alternative claim, on the premise that the Claimant was not the owner and
that the owner was liable to the Claimant in personam, was for the recovery of damages in the
amount of $4.4 million arising from the concerted fraudulent actions of a number of parties
which resulted in the Claimant being dispossessed of the ship at Qingdao, China, and the
Respondent becoming its current registered owner.

It was accepted by the Respondent that up to 30 May 1991 the Claimant was the owner and
under his ownership the ship was named Mnimsyni. However, on that date the ship was
auctioned by the Qingdao Maritime Court, China, and, as the purchaser of the ship under the
judicial sale, the Respondent became the owner of the ship. The Respondent filed an
application for the release of the ship and argued on three grounds, namely (1) as a matter of
statutory interpretation, the Act16 does not empower an action in rem where the action and the
arrest are directed at the Claimants own ship, as is the case in a vindicatory claim; (2) the
Claimant had no prima facie case justifying the action and the accompanying arrest; and (3)
the Court was not the appropriate forum for the matter to be heard and jurisdiction should be
declined in terms of the Act.

It was concluded by the Court that (1) where a claimant seeks to vindicate a ship to which it
~~~ claims ownership, the Act empowers him to arrest and take proceedings against it in rem. It
LJ followed that the Respondent's first ground failed; and (2) the Claimant had failed to make out

a prima facie case in respect of the cause of the action, which meant the second ground on
which the Respondent had based his application was successful. Being so, the court found it
unnecessary to deal with the third ground, namely the forum non conveniens point. It was
ordered by the Court inter alia that the ship be released from arrest and that the Claimant's
action was dismissed with costs.

It might be interesting to mention that in another action" following the second arrest of the ship
for the same matter commenced by the abovementioned Claimant, views in respect of the
forum non conveniens point were expressed by the Court that if the Claimant was advised that
it has a prima facie case against the Respondent, i.e. the purchaser at the judicial sale, the
appropriate forum to have such case established is the relevant Chinese Court, and not a
South African one.

14 At page 12 of the judgment

~5 The judgment was delivered on 28 October 1991

~s The Act refers to the Admiralty Jurisdiction Regulation Act 105 of 1983

~~ 1992 (4) SA 313 (C), the judgment was delivered on 9 April 1992
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6 The Katerina - Schip & Schade 2007, 108: Court of Amsterdam, 7 May 2004,
No. KG04/912P

In 2004, Eta Petrol Akaryakit Ve Nakliyati A.S., a Turkish company (the "ETA"), effected
conservatory arrest by the Court of Amsterdam of the ship Katerina on the ground that,
although in 2003 this ship, then named Hidir Selek, had been judicially sold in China at the
application of a bank holding a mortgage on the ship, the judicial sale did not proceed normally
and honestly. Therefore, the ownership of the ship never passed to any other person, thus
ETA was still the owner of the ship. On the other hand, Esquire Management Co. ("Esquire"),
the registered owner of the ship Katerina at the time of the arrest applied to the court to lift the
arrest effected by ETA.

The Court issued a judgment holding that the arrest effected by ETA should be lifted, and the
judgment was issued on the basis of the following facts:

~̀ ~ a. On 5 January 1996, ETA and the Hamburgische LandesBank (presently: HSH
( ~ NordBank A.G., the "Bank") entered into a loan agreement for $13,500,000 for the

purchase by ETA of the ship Hidir Selek. Clause 5 of the loan agreement provided that
ETA shall register the ship in the ship's register of Istanbul, Turkey. In clause 12 it was
provided that German law is the applicable law and that the submission to a certain
jurisdiction shall not (and shall not be constructed so as to) limit the right of the Bank to
take proceedings against the borrower in whatever jurisdiction shall the Bank deemed fit.

b. On 26 March 1996, ETA and the Bank concluded a mortgage agreement in connection
with the abovementioned loan. Clause 17 (a) provided that this mortgage shall be
construed and enforceable in accordance with the laws of the Republic of Turkey.

c. After obtaining an order for arrest on 7 June 2003 from the maritime court in Tjianjin, China,
on 8 June 2003 the Bank effected an arrest of the ship Hidir Selek for arrears in the
repayment of the loan. On 29 July 2003, the court in Tianjin ordered the judicial sale of the
ship. On 21 August 2003 the Tianjin court published a notice with regard to the judicial sale
of the ship.

~̀  d. In Lloyd's List of 6 October 2003, ETA published a statement with the following contents:

~-_~~
"WARNING
To the shipping world and to the public about the illegitimate auction of M/V Hidir Selek."

e. On 9 October 2003, the judicial sale at Tianjin took place, whereby sixteen bidders were
present. The ship was purchased for $6,840,000 by First Shipping Limited. Subsequently,
First Shipping Limited sold the ship on for the same amount to Esquire. On 22 October
2003, the Tianjin court issued three documents with regard to the judicial sale of the ship,
i.e. a certificate of transference of ownership of Turkish-registered MN Hidir Se/ek, a civil
ruling ((2003) HSCZ no. 343-12) ordering the release of the vessel and an "order of release
of ship" (HFSCZ no. 343-13). On 23 October 2003, the ship was transferred to Esquire.

f. On 24 October 2003, the ship, renamed Katerina, was entered into the ship's register of
the Marshall Islands in the name of Esquire. The ship Katerina was burdened with two ship
mortgages in favour of the Bank.

g. In February 2004, ETA arrested the ship Katerina in Singapore. In this matter summary
proceedings took place. In a judgment dated 16 March 2004 the Singapore court issued
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an "Order of Court", to the effect that the arrest be lifted, and that the Plaintiffs [ETA] do
pay the Defendants damages for wrongful arrest of the vessel Katerina, to be assessed by
the Registar and that ETA shall pay the legal costs in the amount of $5,000 to Esquire.

h. On 19 April 2004, ETA obtained an order from the injunction judge of the court of
Amsterdam for effecting the conservatory arrest of the ship Katerina, but it had done
nothing with this order for arrest.

On 26 April 2004, ETA requested and obtained an ̀ Einstweilige Verfugung' (provisional
measure) from the Amtsgericht Brake, Germany. The court bailiff handed down the court
measure on board the ship. However, the ship Katerina left the German port.

j. After obtaining the orderfor arrest from the injunction judge at Amsterdam, on 27 April 2004
ETA effected a conservatory arrest of the ship Katerina to the detriment of Esquire.

k. On 5 May 2004, the Turkish court issued an "injunction order", whereby (amongst other
things) it was provided that the ship was under arrest and that no changes can be effected

r~ onto its registration.

~ J
In the judgment, it is held by the court, inter alia, that:

The above leads to the conclusion that the auction has taken place in China
according to Chinese law, the consequences of this aucfion with regard to the
ownership of the ship are governed by Chinese law. The parties agree that
according to Chinese law ownership has passed to First Shipping Limited and
thaf this company has resold and delivered fhe ship to Esquire. Esquire has
therefore acquired the ownership of the ship, and Therefore the conservatory
arrest applied for by ETA was effected wrongfully. This arrest must therefore be
lifted. This is not effected by the fact that Esquire having ignored an ̀Einstweilige
Verfugung' (provisional measure) of the German court has /et the ship leave the
port of Brake, since this is a matter between the German judicial authorities and
Esquire and does not affect the ownership of the ship. "

7 The Union - 2005 Jin Hai Fa Shang Chu Zi No. 401.

On 24 June 2005, the ship, Union, which was registered in Belize was arrested by Tianjin
Maritime Court of the People's Republic of China at the application of a French bank based in
Paris; for enforcement of a mortgage on the ship Phoenix, which was the former name of the
ship then registered with the name of Union. The mortgage was effected on the ship Phoenix
for the purpose of securing a loan in the sum of 5 million US dollars, and registered on
4 November 1999 in Saint Vincent and the Grenadines, and was further registered in the
Russian Federation later in November 1999 when the ship was bareboat chartered to a
Russian company. In order to recover from the borrower the outstanding balance of the loan
which was in the sum of $2 million, a judgment had been obtained in the mortgagee's favour
from the Commercial Court of Paris in September 2003. However, the judgment was not
performed or satisfied by the borrower. In the lawsuit filed with the Chinese Maritime Court by
the French bank, it was claimed that the duly registered mortgage on the ship Phoenix (whose
current name was Union), should be recognized by the Court and enforceable on the ship
irrespective of the change of her name and registration. In opposition, the current registered
owner of the ship filed a defence and counterclaimed with respect to the costs and damages
which were allegedly brought about by the wrongful arrest of the ship by the French bank.
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It was contended by the current shipowner that the ship, Phoenix, was arrested in May 2003
and auctioned in November 2004 by the Court of Rason, the Democratic People's Republic of
Korea (hereinafter referred to as the "DPRK Court") on the applications of a number of
claimants for unpaid crew wages and port charges, and for repayment of outstanding loans.
The purchaser of the ship was a local company, who after the sale registered the ship on a
temporary basis with the Iocal maritime administration under its name, with a new ship's name
of Rason. In June 2005, the purchaser sold the ship to the current shipowner who in turn
registered the ship in Belize on 7 July 2005 under its name, with the current ship's name, i.e.
Union. Apart from the above, it was ascertained by the Maritime Court that after the sale of the
ship by the DPRK Court the registration of the ship and the mortgage in Saint Vincent and the
Grenadines was not deleted.

Due to the fact that neither of the parties had sought to apply or provided any material to prove
the contents of the applicable foreign laws (including the laws of Saint Vincent and the
Grenadines, the DPRK and Belize), the Chinese Maritime Court applied the Chinese laws to
all the issues disputed in this case.

~ One of the issues in this case was whether or not the order of sale made by the DPRK Court
should be recognized as an effective court order, thus accepting the judicial sale as valid and
the prior mortgage extinguished.

It was held by the Maritime Court, inter alia, that (1) after the sale of the ship by the DPRK
Court, all charges and encumbrances, including the French bank's mortgage on the ship were
all extinguished given the fact that the registration of the ship and the mortgage in Saint Vincent
and the Grenadines was not deleted; (2) to ascertain the fact that the ship had once been sold
by the DPRK Court is just a matter of fact being investigated by this court, that does not involve
any recognition or enforcement by this court of any judgment or order of the DPRK Court; and
(3) it is not within the jurisdiction of this court to examine and judge whether or not the ship
sold by the DPRK Court was in accordance with the DPRK law, including whether or not a
proper notice has been sent to the French bank and/or the ship's register in Saint Vincent and
the Grenadines. Based on these grounds, the claims of the mortgagee were dismissed by the
Maritime Court.

Perhaps, it is worth mentioning that the appeal by the mortgagee was also rejected by the High
Court of Tianjin'$.

J 8 The Ahmet Bey — 623 F. Supp. 2d 635 Goldfish Shipping, S.A. v. HSH Nordbank
AG. Civil Action No. 07-3518. United States District Court, E.D. Pennsylvania. April 1, 2009

In early 2003, Odin Denizcilik, A.S. (the "Odin"), a company incorporated in Turkey, was the
owner of the ship Ahmet Bey (the "Ship") flying a Turkish flag, HSH Nordbank AG (the
"Nordbank") held a first mortgage on the ship. Odin defaulted on the mortgage, Nordbank had
the ship arrested in the Port of Philadelphia, and the Marshal sold the ship to Goldfish Shipping,
S.A. (the "Goldfish") in a judicial mortgage foreclosure sale.

After the foreclosure sale, Odin had the ship arrested in Barcelona, Spain and Ravena, Italy,
claiming continued ownership of the ship.

On August 24 2007, Goldfish commenced the instant action before the U.S. District Court
against Nordbank seeking damages associated with Odin's two seizures of the ship. The crux
of the First Amended Complaint filed by Goldfish was that Nordbank had failed to deliver the
ship to Goldfish "free and clear" of Odin's claims to the ship. Goldfish asserted that Odin

18See Judgment [2006] Jin Gao Min Si Zhong Zi No. 95
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remained the registered owner of the ship on the Turkish Registry of Shipping, and that
Nordbank should therefore be liable for the damages that Goldfish suffered on account of
Odin's arrests of the ship in Barcelona and Ravina.

It was held by the Court that all of Goldfish's claims failed because they rested on the premise
that the ship had not been sold "free and clear of all liens, claims and encumbrances." The
Court explained that Goldfish's reliance on this premise was fatal to its claims because the
ship had been sold pursuant to the Ship Mortgage Act, which, by its terms, mandates that the
ship had been "sold free of all ... claims."

As regards the argument put forward by Goldfish that Nordbank violated some other duty,
either in contract or in tort, to either delete the ship from the Turkish Registry or unconditionally
consent to the ship's deletion from the registry in order to extinguish that "indicia of ownership",
the Court found, inter alia, as a matter of law that the Marshal was the seller of the ship, that
title to the ship was transferred directly from Odin to Goldfish, and that no duties attached to
Nordbank on account of its alleged status as the "seller". Goldfish had also provided no
authority that supported its assertion that Nordbank's status as "beneficiary of or" initiator of

~1 the foreclosure sale gave rise to a legally enforceable duty to delete, or to consent to the
C ) deletion of, the ship from the Turkish Registry.

Perhaps, it is interesting to note that in another action19 also in relation to this ship, the court
concluded:

"... We have been involved in litigation with these parties since 2003, when
Nordbank first sought to have the vessel arrested. We entertained Odin's
challenge to the arrest, both ordered and confirmed the Marshal's sale of the
vessel in order fo satisfy Nordbank's lien, ordered that the Marshal deliver title to
fhe vessel to Goldfish ̀ free and clear of all claims, liens, or encumbrances,' and
oversaw the distribution of the proceeds. We also entertained and resolved an
action that Goldfish filed against Odin for damages it suffered on account of Odin's
improper arrest of the vessel in Barcelona, and Goldfish subsequently received
compensation for those damages from the proceeds of fhe re-ssale."

9 The Sam Dragon — 2012 IEHC 240

The plaintiff in this case was SPV Sam Dragon Inc., a company incorporated under the laws
~,~ of Panama and the owner of the vessel Sam Dragon, formerly named the Pretty Flourish

("Vessel"), which was the subject of a judicial sale in Belgium. The defendant was GE
Transportation Finance (Ireland) Limited, a company incorporated in Ireland, which provided a
loan facility to a company of the Republic of Korea called Samsun Logix Corporation
("Samsun"), the shipowner of the vessel prior to the judicial sale. The defendant held a
mortgage on the vessel as security for the loan facility to Samsun.

The plaintiff's claim in the Irish Courts in this action was brought as the purchaser of the vessel
in the judicial sale, for damages and expenses incurred by it in registering the vessel on the
Shipping Register of Hong Kong, China. The plaintiff claimed that additional charges and
expenses arose as a result of the failure of the defendant to comply with the plaintiff's request
to remove the entry of the mortgage from the Ship's Register in the Republic of Korea. It had
always been the intention of the plaintiff to register the vessel in the Ship Registry of Hong
Kong, China. However, full registration on the Shipping Register of Hong Kong, China can only
be secured upon production of a Deletion Certificate from the vessel's former registry. The
plaintiff also claimed that it was required to seek registration of the vessel under a flag of

19 2008 WL 4809410. Goldfish Shipping, S.A. v. HSH Nordbank AG, Civil Action No. 07-3518. Nov. 3, 2008
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convenience and that it had registered the vessel in Panama on a temporary basis and could
not register the vessel in Hong Kong, China on a permanent basis until the entry in the Register
of the Republic of Korea was finally deleted.

In order to determine whether the defendant had a legal liability, the court had to decide
whether there was a legal duty on the mortgagee of a vessel to take affirmative steps to delete
the entry of the mortgage on the ship's register in the circumstances where there has been a
judicial sale in a country other than the country of the registration.

As the case involved parties from a number of countries and legal issues arising in several
jurisdictions, this raised a question as to what law should apply. Does one law apply to the
arrest proceedings in Belgium and another law apply to the questions surrounding the issue of
removal of the entry of the mortgage from the ship's register in the Republic of Korea?

By the time the case concluded, it was agreed between the parties that Belgium law applied
to the first issue. The remaining question was whether Belgium law or the law of the Republic
of Korea applied to the second alleged wrongful act?

~1
J As to that issue the judge held that

"Having considered the evidence, it seems to me that the country most connected
with the alleged wrong arising out of the failure by the defendant to delete the
entry of the mortgage from the Korean Register is (the Republic ofJ Korea, and
that the consequences in other jurisdictions were ̀ indirect consequences' within
the meaning of Article 4(1) of fhe Rome 11 Regulation. Accordingly, I hold that
Korean law applies to this issue."

After hearing evidence given by a number of expert witnesses from different jurisdictions, the
judge further held that

"I am satisfied that the defendant was not obliged to voluntarily delete the
mortgage either before they received payment out of the proceeds of sale of the
Vessel or otherwise. " "Accordingly, the plaintiff's claim fails.''10

***

~~~

~,_,i

202012 IEHC 240
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ANNEX 3

<' __~

U

CHECKLIST FOR IDENTIFYING ADMINISTRATIVE REQUIREMENTS AND BURDENS

The checklist for identifying administrative requirements and burdens should be used when
preparing the analysis of implications required of submissions of proposals for inclusion of
unplanned outputs. For the purpose of this analysis, the terms administrative requirements and
burdens are defined as in resolution A.1043(27), i.e. administrative requirements is defined as an
obligation arising from future IMO mandatory instruments to provide or retain information or data,
and administrative burdens is defined as those administrative requirements that are or have
become unnecessary, disproportionate or even obsolete.

Instructions:
(A) If the answer to any of the questions below is YES, the Member State proposing an

unplanned output should provide supporting details on whether the burdens are likely to
involve start-up and/or ongoing cost. The Member State should also make a brief
description of the requirement and, if possible, provide recommendations for further work
(e.g. would it be possible to combine the activity with an existing requirement).

(B) If the proposal for the unplanned output does not contain such an activity, answer NR
Not required .

1. Notification and reporting? NR Yes
Reporting certain events before or after the event has taken place, ~ ❑ Start-up
e.g. notification of voyage, statistical reporting for IMO Members, etc. ❑ Ongoing

Description: (if the answer is yes)

2. Record keeping? NR Yes
Keeping statutory documents up to date, e.g. records of accidents, _ r ❑ Start-up
records of cargo, records of inspections, records of education, etc. ~v ❑ Ongoing

Description: (if the answer is yes)

3. Publication and documentation? NR Yes
Producing documents for third parties, e.g. warning signs, /" ❑ Start-up
registration displays, publication of results of testing, etc. ~V ❑ Ongoing

Description: (if the answer is yes)

4. Permits or applications? NR Yes
Applying for and maintaining permission to operate, e.g. certificates, ~ ❑ Start-up
classification society costs, etc. ❑ Ongoing

Description: (if the answer is yes)

5. Other identified burdens? NR Yes

v

Description: (if the answer is yes)
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ANNEX 1

Draft International Convention on Foreign Judicial Sales of Ships and their
Recognition

(Known as the "Beijing Draft")

(Done at Beijing on 19 October 2012, amended at Dublin in 2013 and at Hamburg in 2014)

The States Parties to the present Convention,

RECOGNIZING that the needs of the maritime industry and ship finance require that the
Judicial Sale of Ships is maintained as an effective way of securing and enforcing maritime
claims and the enforcement of judgments or arbitral awards or other enforceable documents
against the Owners of Ships;

CONCERNED that any uncertainty for the prospective Purchaser regarding the international
Recognition of a Judicial Sale of a Ship and the deletion or transfer of registry may have an
adverse effect upon the price realised by a Ship sold at a Judicial Sale to the detriment of
interested parties;

CONVINCED that necessary and sufficient protection should be provided to Purchasers of
Ships at Judicial Sales by limiting the remedies available to interested parties to challenge the
validity of the Judicial Sale and the subsequent transfers of the ownership in the Ship;

CONSIDERING that once a Ship is sold by way of a Judicial Sale, the Ship should in principle
no longer be subject to arrest for any claim arising prior to its Judicial Sale;

CONSIDERING further that the objective of Recognition of the Judicial Sale of Ships requires
that, to the extent possible, uniform rules are adopted with regard to the notice to be given of
the Judicial Sale, the legal effects of that sale and the de-registration or registration of the Ship.

HAVE AGREED as follows:
-~~

Article 1 Definitions

For the purposes of this Convention:

1. "Certificate" means the original duly issued document, or a certified copy thereof, as
provided for in Article 5.

2. "Charge" includes any charge, Maritime Lien, lien, encumbrance, claim, arrest, attachment,
right of retention or any other rights whatsoever and howsoever arising which may be asserted
against the Ship.

3. "Clean Title" means a title free and clear of any Mortgage/Hypotheque or Charge unless
assumed by any Purchaser.

4. "Competent Authority" means any Person, Court or authority empowered under the law of
the State of Judicial Sale to sell or transfer or order to be sold or transferred, by a Judicial Sale,
a Ship with Clean Title.
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5. "Court" means any judicial body established under the law of the state in which it is located
and empowered to determine the matters covered by this Convention.

6. "Day" means calendar day.

7. "Interested Person" means the Owner of a Ship immediately prior to its Judicial Sale or the
holder of a registered Mortgage/Hypotheque or Registered Charge attached to the Ship
immediately prior to its Judicial Sale.

8. "Judicial Sale" means any sale of a Ship by a Competent Authority by way of public auction
or private treaty or any other appropriate ways provided for by the law of the State of Judicial
Sale by which Clean Title to the Ship is acquired by the Purchaser and the proceeds of sale
are made available to the creditors.

9. "Maritime Lien" means any claim recognized as a maritime lien or privilege maritime on a
Ship by the law applicable in accordance with the private international law rules of the State of

.~ Judicial Sale.

( ~J 10. "Mort a e/H othe ue" means an mort a e or h othe ue effected on a Shi in the9 9 Yp q Y 9 9 Yp q p
State of Registration and recognized as such by the law applicable in accordance with the
private international law rules of the State of Judicial Sale.

11. "Owner" means any Person registered in the register of ships of the State of Registration
as the owner of the Ship.

12. "Person" means any individual or partnership or any public or private body, whether
corporate or not, including a state or any of its constituent subdivisions.

13. "Purchaser" means any Person who acquires ownership in a Ship or who is intended to
acquire ownership in a Ship pursuant to a Judicial Sale.

14. "Recognition" means that the effect of the Judicial Sale of a Ship shall be accepted by a
State party to be the same as it is in the State of Judicial Sale.

15. "Registered Charge" means any Charge entered in the registry of the Ship that is the
~~ subject of the Judicial Sale.

16. "Registrar" means the registrar or equivalent official in the State of Registration or the State
of Bareboat Charter Registration, as the context requires.

17. "Ship" means any ship or other vessel capable of being an object of a Judicial Sale under
the law of the State of Judicial Sale.

18. "State of Registration" means the state in whose register of ships ownership of a Ship is
registered at the time of its Judicial Sale.

19. "State of Judicial Sale" means the state in which the Ship is sold by way of Judicial Sale.

20. "State of Bareboat Charter Registration" means the state which granted registration and
the right to fly temporarily its flag to a Ship bareboat chartered-in by a charterer in the said
state for the period of the relevant charter.
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21. "Subsequent Purchaser" means any Person to whom ownership of a Ship has been
transferred through a Purchaser.

22. "Unsatisfied Personal Obligation" means the amount of a creditor's claim against any
Person personally liable on an obligation, which remains unpaid after application of such
creditor's share of proceeds actually received following and as a result of a Judicial Sale.

Article 2 Scope of Application

This Convention shall apply to the conditions in which a Judicial Sale taking place in one state
shall be sufficient for recognition in another state.

Article 3 Notice of Judicial Sale

~ 1. Prior to a Judicial Sale, the following notices, where applicable, shall be given, in accordance
with the law of the State of Judicial Sale, either by the Competent Authority in the State of

- Judicial Sale or by one or more parties to the proceedings resulting in such Judicial Sale, as
the case may be, to:

(a) The Registrar of the Ship's register in the State of Registration;

(b) All holders of any registered Mortgage/Hypotheque or Registered Charge provided that
these are recorded in a ship registry in a State of Registration which is open to public
inspection, and that extracts from the register and copies of such instruments are obtainable
from the registrar;

(c) All holders of any Maritime Lien, provided that the Competent Authority conducting the
Judicial Sale has received notice of their respective claims; and

(d) The Owner of the Ship.

2. If the Ship subject to Judicial Sale is flying the flag of a State of Bareboat Charter
~ Registration, the notice required by paragraph 1 of this Article shall also be given to the

1 Registrar of the Ship's register in such State.
~̀`, J

3. The notice required by paragraphs 1 and 2 of this Article shall be given at least 30 Days
prior to the Judicial Sale and shall contain, as a minimum, the following information:

(a) The name of the Ship, the IMO number (if assigned) and the name of the Owner and the
bareboat charterer (if any), as appearing in the registry records (if any) in the State of
Registration (if any) and the State of Bareboat Charter Registration (if any);

(b) The time and place of the Judicial Sale; or if the time and place of the Judicial Sale cannot
be determined with certainty, the approximate time and anticipated place of the Judicial Sale
which shall be followed by additional notice of the actual time and place of the Judicial Sale
when known but, in any event, not less than 7 Days prior to the Judicial Sale; and

(c) Such particulars concerning the Judicial Sale or the proceedings leading to the Judicial
Sale as the Competent Authority conducting the proceedings shall determine are sufficient to
protect the interests of Persons entitled to notice.
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4. The notice specified in paragraph 3 of this Article shall be in writing, and given in such a way
not to frustrate or significantly delay the proceedings concerning the Judicial Sale:

(a) either by sending it by registered mail or by courier or by any electronic or other appropriate
means to the Persons as specified in paragraphs 1 and 2; and

(b) by press announcement published in the State of Judicial Sale and in other publications
published or circulated elsewhere if required by the law of the State of Judicial Sale.

5. Nothing in this Article shall prevent a State Party from complying with any other international
convention or instrument to which it is a party and to which it consented to be bound before
the date of entry into force of the present Convention.

6. In determining the identity or address of any Person to whom notice is required to be given
other parties and the Competent Authority may rely exclusively on information set forth in the
register in the State of Registration and if applicable in the State of Bareboat Registration or

~~ as may be available pursuant to Article 3(1)(c).

C - ~ 7. Notice may be given under this Article by any method agreed to by a Person to whom notice
is required to be given.

Article 4 Effect of Judicial Sale

1. Subject to:

(a) the Ship being physically within the jurisdiction of the State of Judicial Sale, at the time of
the Judicial Sale; and

(b) the Judicial Sale having been conducted in accordance with the law of the State of Judicial
Sale and the provisions of this Convention,

any title to and all rights and interests in the Ship existing prior to its Judicial Sale shall be
extinguished and any Mortgage/Hypotheque or Charge, except as assumed by the Purchaser,

~ shall cease to attach to the Ship and Clean Title to the Ship shall be acquired by the Purchaser.
.~.

2. Notwithstanding the provisions of the preceding paragraph, no Judicial Sale or deletion
pursuant to paragraph 1 of Article 6 shall extinguish any rights including, without limitation, any
claim for Unsatisfied Personal Obligation, except to the extent satisfied by the proceeds of the
Judicial Sale.

Article 5 Issuance of a Certificate of Judicial Sale

1. When a Ship is sold by way of Judicial Sale and the conditions required by the law of the
State of Judicial Sale and by this Convention have been met, the Competent Authority shall,
at the request of the Purchaser, issue a Certificate to the Purchaser recording that

(a) the Ship has been sold to the Purchaser in accordance with the law of the said State and
the provisions of this Convention free of any Mortgage/Hypotheque or Charge, except as
assumed by the Purchaser; and

C:\Users\mzmWppData\Local\Microsoft\Windows\INetCache\Content.0utlook\M7NOEXC8\LEG 103-13 track-
changes.docx



LEG 103/13
Annex 1, page 5

(b) any title to and all rights and interests existing in the Ship prior to its Judicial Sale are
extinguished.

2. The Certificate shall be issued substantially in the form of the annexed model and shall
contain the following minimum particulars:

i. The State of Judicial Sale;

ii. The name, address and, unless not available, the contact details of the Competent
Authority issuing the Certificate;

iii. The place and date when Clean Title was acquired by the Purchaser;

iv. The name, IMO number, or distinctive number or letters, and port of registry of the Ship;

v. The name, address or residence or principal place of business and contact details, if
available, of the Owner(s);

~1,
( ~ vi. The name, address or residence or principal place of business and contact details of the
~~- ' Purchaser;

vii. Any Mortgage/Hypotheque or Charge assumed by the Purchaser;

viii. The place and date of issuance of the Certificate; and

ix. The signature, stamp or other confirmation of authenticity of the Certificate.

Article 6 Deregistration and Registration of the Ship

1. Upon production by a Purchaser or Subsequent Purchaser of a Certificate issued in
accordance with Article 5, the Registrar of the Ship's registry where the Ship was registered
prior to its Judicial Sale shall delete any registered Mortgage/Hypotheque or Registered
Charge, except as assumed by the Purchaser, and either register the Ship in the name of the
Purchaser or Subsequent Purchaser, or delete the Ship from the register and issue a certificate

_~ of deregistration for the purpose of new registration, as the Purchaser may direct.

~ ~~~ 2. If the Ship was flying the flag of a State of Bareboat Charter Registration at the time of the
Judicial Sale, upon production by a Purchaser or Subsequent Purchaser of a Certificate issued
in accordance with Article 5, the Registrar of the Ship's registry in such State shall delete the
Ship from the register and issue a certificate to the effect that the permission for the Ship to
register in and fly temporarily the flag of the State has been withdrawn.

3. If the Certificate referred to in Article 5 is not issued in an official language of the State in
which the abovementioned register is located, the Registrar may request the Purchaser or
Subsequent Purchaser to submit a duly certified translation of the Certificate into such
language.

4. The Registrar may also request the Purchaser or Subsequent Purchaser to submit a duly
certified copy of the said Certificate for its records.

Article 7 Recognition of Judicial Sale
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1. Subject to the provisions of Article 8, the Court of a State Party shall, on the application of
a Purchaser or Subsequent Purchaser, recognize a Judicial Sale conducted in any other state
for which a Certificate has been issued in accordance with Article 5, as having the effect:

(a) that Clean Title has been acquired by the Purchaser and any title to and all the rights and
interests in the Ship existing prior to its Judicial Sale have been extinguished; and

(b) that the Ship has been sold free of any Mortgage/Hypotheque or Charge, except as
assumed by the Purchaser.

2. Where a Ship which was sold by way of a Judicial Sale is sought to be arrested or is arrested
by order of a Court in a State Party for a claim that had arisen prior to the Judicial Sale, the
Court shall dismiss, set aside or reject the application for arrest or release the Ship from arrest
upon production by the Purchaser or Subsequent Purchaser of a Certificate issued in
accordance with Article 5, unless the arresting party is an Interested Person and furnishes
proof evidencing existence of any of the circumstances provided for in Article 8.

n
3. Where a Ship is sold by way of Judicial Sale in a state, any legal proceeding challenging the
Judicial Sale shall be brought only before a competent Court of the State of Judicial Sale and
no Court other than a competent Court of the State of Judicial Sale shall have jurisdiction to
entertain any action challenging the Judicial Sale.

4. No Person other than an Interested Person shall be entitled to take any action challenging
a Judicial Sale before a competent Court of the State of Judicial Sale, and no such competent
Court shall exercise its jurisdiction over any claim challenging a Judicial Sale unless it is made
by an Interested Person. No remedies shall be exercised either against the Ship the subject of
the Judicial Sale or against any bona fide Purchaser or Subsequent Purchaser of that Ship.

5. In the absence of proof that a circumstance referred to in Article 8 exists, a Certificate issued
in accordance with Article 5 shall constitute conclusive evidence that the Judicial Sale has
taken place and has the effect provided for in Article 4, but shall not be conclusive evidence in
any proceeding to establish the rights of any Person in any other respect.

Article 8 Circumstances in which Recognition may be Suspended or Refused

~J Recognition of a Judicial Sale may be suspended or refused only in the circumstances
provided for in the following paragraphs:

1. Recognition of a Judicial Sale may be refused by a Court of a State Party, at the request of
an Interested Person if that Interested Person furnishes to the Court proof that at the time of
the Judicial Sale, the Ship was not physically within the jurisdiction of the State of Judicial Sale.

2. Recognition of a Judicial Sale may be

a) suspended by a Court of a State Party, at the request of an Interested Person, if that
Interested Person furnishes to the Court proof that a legal proceeding pursuant to paragraph
3 of Article 7 has been commenced on notice to the Purchaser or Subsequent Purchaser and
that the competent Court of the State of Judicial Sale has suspended the effect of the Judicial
Sale; or

b) refused by a Court of a State Party, at the request of an Interested Person, if that Interested
Person furnishes to the Court proof that the competent Court of the State of Judicial Sale in a
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judgment or similar judicial document no longer subject to appeal has subsequently nullified
the Judicial Sale and its effects, either after suspension or without suspension of the legal
effect of the Judicial Sale.

3. Recognition of a Judicial Sale may also be refused if the Court in a State Party in which
Recognition is sought finds that Recognition of the Judicial Sale would be manifestly contrary
to the public policy of that State Party.

Article 9 Reservation

State parties may by reservation restrict application of this Convention to recognition of Judicial
Sales conducted in State Parties.

Article 10 Relations with other International Instruments

Nothing in this Convention shall derogate from any other basis for the Recognition of Judicial
Sales under any other bilateral or multilateral Convention, Instrument or agreement or principle

(~ of comity.

~-__~
[Final clauses in respect of signature, ratification, acceptance, approval, accession,
denunciation, coming into force, language, amendment etc. shall be drafted later and
separately.]

~,

~~•~
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Annex

Certificate

Issued in accordance with the provisions of Article 5 of the International Convention on
Foreign Judicial Sales of Ships and their Recognition

This is to certify that the Ship described below has been sold by way of Judicial Sale and all
conditions required by the law of the State of Judicial Sale and by the International Convention
on Foreign Judicial Sales of Ships and their Recognition (the "Convention") have been met,
and that Clean Title as defined by the Convention has been transferred to the named
Purchaser and any title to and all rights and interests in the Ship existing prior to the Judicial
Sale are extinguished and any Mortgage or Charge, except as assumed by the Purchaser,
shall cease to attach to the Ship.

1. State of Judicial Sale ............................................ ...... .

2. Competent Authority issuing this Certificate

2.1 Name .............................................................

2.2 Address ..................................... .......................

2.3 Telephone/fax/email, if available ............................... ........ .

2.4 Place and date Clean Title acquired by Purchaser ........................ .

3. Ship

3.1 Name ............................................ ................

3.2 IMO number or Distinctive number or letters ............................. .

3.3 Place of issuance of the distinctive number or letters ....................... .

~ ~
~~) 3.4 Port of registry ..................................................... .

4. Owners)

4.1 Name ..................................................... ..... .. .

4.2 Address or residence or principal place of business ..... .............. ... . .

4.3 Telephone/fax/email ............................ .................... .

5. Purchaser

5.1 Name ..................... ................ .. ........... ...........

5.2 Address or residence or principal place of business .... .................... .

5.3 Telephone/fax/email . ........ ...................................... .
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6. Holder of the Assumed Mortgage/Hypotheque or Charge

6.1 Name .............................................................

6.2 Address or residence or principal place of business .. ............. .. ........ .

6.3Telephone/fademail . ........ ....................................... .

6.4 Maximum amount of each Mortgage/Hypotheque or Charge assumed by the
Purchasser(ifavailable) ......................... ...................

At.................................. .. ...On................................

(place) (date)

Signature and/or stamp

***

~~
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Non-technical measures to promote quality shipping Conference documents

vessels whose P&I risks are subsidized by premiums of better quality ships,
or that use of punitive insurance premiums for poorer quality tonnage would
be an effective non-technical measure to reduce serious accidents.

(1) A Brief Discussion on Judicial Sale of Ships,
by Henry Hai Li Page 342
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A ~12IEI+' DISCUSSION Ol~T
~ICY~~, SALE OF' SHIPS

HENRY CAI I.I*

Introduction

At a meeting of the Executive Council of the CMI in 2007, it was
proposed that a preliminary study on the issues in relation to judicial sale of
ships might be worthy to be conducted for tl~ purpose of exploring future
possible new topics/projects for the CMI. It was later agreed to include this
topic into the program of the Athens Conference as one of the issues on which
the Conference will dedicate shorter periods of tone.

Unlike arrest of ships, with which the international maritime law circles
aze very familiar, the issues in relation to judicial sale of ships have not yet
been identified as a subject necessarily to be dealt with by a particular
international convention, given the fact that provisions on certain issues in
relation to forced sale can be found in a few maritime conventions ~ . It seems
suggested by this fact that it would be unnecessazy to have or the relevant
issues are too simple or too difficult to be covered by a pazticular international
convention. Upon the preliminary study, it is revealed that the subject
covering the issues in relation to judicial sale of ships is a rather
comprehensive one, especially from an international standpoint or in the
international context. As a matter of reality, a number of problems, in
particular the recognition of judicial sale of ships by a foreign court, have
been encountered by the international shipping industry, thus solutions to
these problems should be explored and adopted. For the purpose of this paper,

* Henry Hai Li, a professor of the Law School of Dalian Maritime University, and
a partner of Henry & Co. Law Firm based in Shenzhen, the PR China. Comments on this
paper are welcomed to be sent to the following email address, namely,
henryhaili ,yahoo.com.cn.

The author would like to thank the well-known Hong Kong azbitrator, Philip Yang; flee
partner of Shepstone & Wylier, Shane Dwyer; the doctorial candidates of Dalian Maritime
University, Wand Yanan and Zhang Zhiyong; and the law firm colleague, Sarah Zhu and
Tina Liao, for their assistance and help to the author for the prepararion of this paper.

~ For example, Article I1 and Article 12 of the International Convention on
Maritime Liens and Mortgages ]993 are entitled "notice of forced sale" and "effects of
forced sale" respectively. Md, similar provisions can also be found in the 1967 Convention.
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the discussions will be focused on the following primary issues in relation to
judicial sale of ships, namely, the concept, the titles, the effects, the
international recognition, etc.

The concept: "judicial sale" v. "forced sale"

As known, provisions on "notice of forced sale" and "effects of forced

sale" are contained in the International Convention for the Unification of
Certain Rules relating to Maritime Liens and Mortgages 1967 (hereinafter
referred to as the "1967 Convention") and the International Convention on
Maritime Liens and Mortgages 1993 (hereinafter referred to as the "1993
Convention"). It goes without saying that the aforesaid "forced sale" refers to
the sale of ship ordered by a court after the ship is being arrested or seized for
the purpose of enforcement of a maritime lien or mortgage or hypotheque or
charges of the same nature on ships. However, no definition on the term
"forced sale" can be found in these conventions. Perhaps, it is also true for all
other maritime conventions. Therefore, it might be interesting to ask, what
kind of sales is exactly covered by the term "forced sale" in the aforesaid
conventions.

As interpreted by the Black's Law Dictionary, the term "forced sale"
means: "1. See execution sale. 2. A hurried sale by a debtor because of
financial hardship or a creditor's action".2 It is understood that the foregoing
second interpretation represents an opposite term to "voluntary sale", while
the first interpretation, i.e. the term "execution sale" is interpreted by the
same dictionary to mean "a forced sale of a debtor's property by a government
official carrying out a writ of execution."3 It seems clear that the "execution
sale" is one of the 2 kinds of ̀forced sale". In addition, it should be noted that
the Black's Law Dictionary also explains that the "execution sale" may be
"also termed judicial sale, judgment sale, sheriff's sale"4, while the term
j̀udicial sale" is interpreted to mean "[A] sale conducted under the authority
of a judgment or court order, such as an execution sale."5 In light of the
interpretations of the Black's Law Dictionary, it seems that the term ̀ forced
sale" and the term ̀ judicial sale" in one context may mean the same thing.
Whereas, in another context, the term ̀ forced sale" may have a broader
meaning than the term ̀judicial sale". The latter carries more emphasis on or
restricrions to the authority of a judgment or court order. It is interesting to
note, as a matter of reality, in some counhies, for example, in China, the term
f̀orced sale" is wide enough to cover an auction entrusted or pursued by a

2 Bryan A. Garner, Bluck's Law Dictionary, (8'~ Ed. 2004), p. 1365.
' Ibid., p. ]346.
4 Ibid., p. 1364.
5 Ibid., p. 1365.



~~ /^ 
~)

344 CMI YEARBOOK 2009 ~~ I~
PART II -THE WORK OF THE CMl 3~}S

Judicial Sale of Ships
A Brief Discussion on Judicial Sale of Ships, by Henry Hai Li

government agency, such as the G~stoms. And, this kind of sale or auction is for the enforcement of a judgment or an arbitral award prescribing certainconducted without any involvement or control of a court. For these reasons, payment obligations to be performed by the shipowner; whi]e in some otherit might be more appropriate to use the term "judicial sale" than the term
f̀orced cases it is effected for the purpose of enforcing a court order, such as an ordersale" in the context of involuntary sales of ships ordered or pursued

for the appraisement and sale of a ship under arrest which is applied for by aby a court exercising its maritime jurisdiction. Or, it is advisable that the
maririme claimant before a judgment is issued on the merits of the claims)international convention should contain a definition on "forced sale" or

j̀udicial
e ving rise to the arrest.sale", whichever is used in the convention, so as to avoid any

In light of the above, it seems true that the titles based on which a judicialpossible misunderstanding of the term.
sale of ship can be initiated, may cover a wide range of varieties, which may

The "titles" be in the form of a judgment or a court order or an arbitral award, etc.

Therefore, it follows that the titles for judicial sale of ships may represent
As known, for the purpose of obtaining security for a maritime claim, a debts of different nature and character. For example, for the debts affirmed by

ship may be arrested only based upon one of the maritime claims recognized a judgment or an arbitral award, they may be of maritime nature or non-
by law. This is the rule laid down by Article 2 of the International Convention maritime nature, and among the debts of maritime nature, they may, but
Relaring to the Arrest of Sea-Going Ships 1952; which has been ratified or nevertheless may not relate to the ship to be sold by way of judicial sale. For
accepted by more than 80 countries or regions. Whereas, for the purpose of further example, for the debts represented by a court order, such as an order
enforcement of a payment obligation which has been adjudicated or to be of sale of a ship under arrest which is applied for by a maritime claimant for
adjudicated, many kinds of enforceable instruments may be replied upon to obtaining security, the debts represented by this kind of court orders are
have a ship arrested or seized leading to a judicial sale. The enforceable ~ ,- merely unadjudged debts which have not yet been affirmed by a judgment or
instruments recognized by law are in some countries referred to as titles for an arbitral award. Therefore, the debts represented by this kind of court orders
enforcement. And, the scope of the titles for enforcement may vary from are just pending claims which are different from those which have been
country to country. For example, in China, according to the relevant adjudged through litigation or arbitration proceedings. Since the titles based
provisions of the Civil Procedure LawB, the titles which aze enforceable by the on which a judicial sale of ship may be initiated may vazy from case to case,
People's Courts shall include judgment, court order, conciliation statement, and the debts sought to be satisfied by the proceeds of a judicial sale of ship
arbitration award, notarized deed of debt, etc. But, mortgage or hypotheque may be of different nature and character, it seems correct to say that the
deeds are not included in the titles as being recognized by the Chinese law. judicial sale of ships may be used or pursued for satisfaction of not only

It is my observation that in some cases a judicial sale of ship is effected maritime debts, but also non-maritime debts which are irrelevant to

enforcement of maritime clams or maritime liens or mortgages/hypotheques

on a ship or the ship to be sold by way of judicial sale.

6
Bearing in mind of the above, it seems that two issues in respect of the

It is provided for by the second pazagraph of Sub-pazagraph (3) of Article 9 of
the Regulations of the People's Republic of China on Implementing Customs

titles for judicial sale of ships might be worthy for further consideration and

Administrative Penalty that "meazts of transport specially used for smuggling or goods or
discussion. The first one is whether or not it is necessary to provide by law or

articles specially used for shielding smuggling, as well as means of transport used for international convention a special closed list of titles for judicial sale of ships,
smuggling or goods or articles used for shielding smuggling three times or more within two by which It means that titles not included In the IiSt Shall not be allowed to
years shall be confiscated" It is further provided for byArticle 53 of the Law of flee People's initiate the procedures for judicial sale of ships. The second one is whether or
Republic of China on Adminish~ative Penalty that "with the exception of the confiscated
article or goods that should be destroyed in accordance with law, the illegally property or

not it is a good idea to include the rules or provisions on judicial sale (or

things of vahie that have been confiscatedaccording to law shall be sold by public auction forced sale) into the conventions designated to deal with the issues in relation
in accordance with the regulations of the Sate or shall be disposed of in accordance with to recognition and enforcement of maritime liens and mortgageslhypotheques
relevant State regulations:' In light of the provisions, a ship specially used for smuggling on Ships, such as the 1967 Convention oT the 1993 Convention. Or,
may be confiscated by the Customs and auctioned in accordance with the regulations of law alternatively whether or not it is more appropriate to subtract those Iules or
without involvement of any court.

~ http://www.comitemaritime.org/year/2007 8/pdffiles/YBK 07 08/contents/
provisions from the said conventions, and put them into a convention to be

brussels.ndf designated to deal with the issues in relation to judicial sale of ships, than to

8 Reference is made to the provisions of Part 3 of the Civil Procedure Law of the keep those rules or provisions in the S3iCl Conventions. The queShonS Should
PR China. of course be open for discussions. And, hopefully the answers thereto maybe
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helpful in finding a way to solve the problems encountered by the
international shipping industry in respect of recognition of foreign judicial
sale of ships, which will be discussed further in the paragraphs below.

'The effects

As correctly observed by Mr. Justice Sheen in the case, the "Cerro
Collorado", "from time to time almost every shipowner wants to borrow
money from his bank and to give as security a mortgage on a ship. The value
of the security would be drastically reduced if, when it came to be sold by the
Court there was any doubt as to whether the purchaser from the Court would
get a title free of encumbrances and debts."9It is also true that "[N]obody in
fact would be prepared to pay the mazket price for a vessel when there is then
the risk that pre-existing claims may still be enforceable against the ship,
particularly because a recovery against the previous owner would not be
successful."10

From the above, it is obvious that in order to find a purchaser for a ship
to be sold by way of judicial sale, or for the purpose of accomplishing a
judicial sale of ship, assurance must be given to the purchaser that the title to
the ship acquired by him from the judicial sale is a clean one and is free of all
charges or encumbrances of whatever nature, and is good against the world.
For these reasons, a number of legal effects of judicial sale of ships must be
affirmed and recognized by law on the ship, the relevant parties, the relevant
ship's register, or more exactly the whole world. The legal effects of a judicial
sale of ship which aze necessarily to be affirmed and recognized by law
should at least include the following:

(1) The pre-sale ownership over the ship must be extinguished or be put
to an end. In other words, once a judicial sale of ship is
accomplished, the former shipowner of the ship shall not be entitled
or allowed to pursue any right or title of whatsoever nature against
the ship or the purchaser;
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(3) The charges or encumbrances created by a charter party or a contract
for use or lease of the ship or all kinds of rights to use the ship and
benefit therefrom attached to the ship before judicial sale shall be
extinguished unless assumed by the purchaser. In other words, upon
the completion of a judicial sale, any pre-sale charter party or
contract for use or lease of the ship or the alike shall be ceased to
have any binding effect on the purchaser; and

(4) The nationality and the ownership of the ship registered in the name
of the pre-sale shiponwers, and the mortgages/hypotheques or any
registrable charges of the same nature and the demise charter if any
on the ship, shall be deregistered by the relevant ship's register at the
request of the purchaser, and the certificates of nationality and
ownership of the ship in the name of the purchaser shall be issued by
the relevant ship's register at the application of the purchaser.

It can be imagined that it could be difficult or impossible to find a
purchaser for a ship to be sold by way of a judicial sale, if either of the above
mentioned effects is not affirmed or recognized by law. Fortunately, most of
the above mentioned effects have been affirmed and recognized by the
national laws of a ntunber of countries. For example, "it had long been
recognized in both Canadian and English maritime law that a court ordered
sale in an action in rem conveyed the subject ship to the purchaser free and
clear of all liens °'11

The international recognition

(2) The mortgages/hypotheques, maritime or other liens, and all kinds
of security rights attached to the ship before the judicial sale shall be
extinguished and ceased to attach to the ship, except those assumed
by the purchaser with the consent of the relevant holders; in other
words, apart from those assumed by the purchaser, no charges or
encumbrances of any security nature on the ship shall remain
attaching to or be allowed to be enforceable against the ship after the
ship is soled by way of a judicial sale;

9 The "Cerro Collorado" (1993) 1 Lloyd's Rep. 58.
10 iJN ESCAP, Guide-lines for Mazitime Legislations, p. 262.

Unlike real estate, ships after being soled by way of judicial sale would
in many cases call for international recognition. It is true that "[I]t would be
intolerable, inequitable and an affront to the court if any party who invoked
the process of the court and received its aid, and, by implication, assented to
the sale to an innocent purchaser should thereafter proceed or was able to
proceed elsewhere against the ship under her new and innocent ownership."iZ
It is also true that "[I]f it became the practice for the Courts of one country
not to recognize a valid title given by a competent Court of another country,
there would be chaos. It was bound to redound to the prejudice of those who
?ive credit to ships."13 Whereas, the following cases may illustrate some ofthe
problems or situations which have been encountered by the international

I ~ See the "Galaxias", LMLN 240, p2.
~Z See the "Acrux" (1962) 1 Lloyd's Rep. 409.
13 See supra. p. 407.
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shipping industry in respect of recognition of judicial sale of ships by a
foreign country.

1. The "Acrux", .1961) 1 Lioyd's Re ., pp~495~di-9. LI' ~ I —
~~ q (~ ~ ~ .cam ~C.tp• ~.p o J — t—I~iO

On 16 Decemb r 1960, at a suit of a French company of necessaries, the
Italian steamship Acrux owned by an Italian company was arrested in
England. Later on, appraisement and sale of the ship was ordered by the Court
in order to satisfy the judgment given by the Court in respect of the claim.
Whereas, the order for sale was suspended at the application of the
shipowner's liquidator from Italy, but was restored as a result of the
intervention of an Italian bank, being the mortgagees of the ship. The ship was
sold on 27 April 1961 by the Admiralty Marshal. The proceeds of the sale are
less than the sum claimed by the mortgagees. The Court was later informed
by the Admiralty Marshal that the purchaser of the~Acrux was unable to secure
permanent registration of the ship in his desired country, because he was
unable to obtain a certificate of deletion from Italian Register of Ships,
evidencing that the order for sale of the Admiralty Court was not recognized
in Italy and that according to Italian law, the mortgagees could start an
executive procedure on the ship not only in Italy but even in other countries.
For this reason, an undertaking is required from the mortgagees by the Court
not to commence proceedings in rem or any similar proceedings abroad
against the Acrux in respect of the claims pursued by the mortgagees in the
motion before the Court.

The undertaking was given by the mortgagees as required by the Court,
but no report was made if the purchaser obtained the necessary certificate of
deletion from the Italian Register of Ships and secured the permanent
registrarion of Uie ship in his desired country.

2. The °°Galaxias", (1988) LMLN No.240, p2.

In September 1986, the Greek registered ship, the Galaxias was arrested
in Canada., and several claims were made on the ship, including a "somewhat
novel" claim for a maritime lien purportedly legislated by the Greek
government in favour of the Greek Seamen's Union. Later on, a Sheriff of
British Columbia was appointed as a Deputy Marshal to carry out the
commission of sale of the Galaxias. The ship was sold according to the order
of the court "as is, where is" and, ̀free and clear of all encumbrances".
Whereas, the purchaser soon became uneasy with respect to the attitude taken
by the Minister of Merchant Marine in Greece regazding the transfer of title
of the Galaxias clear of all encumbrances in the Greek Shipping Registry in
Piraeus. The Minister objected to the issuance of the necessary Deletion
Certificate and made it contingent on the satisfaction of the claims raised
against the Galaxias by the Greek Seamen's Union.
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The Sheriff commenced an action against the purchaser seeking a
declaration that he had fulfilled his duty with respect to the order of sale or
commission of sale, and that the bill of sale did convey title in the Galaxias to
the purchaser "free and clear of ail encumbrances." On the other hand, the
purchaser filed a defence and counterclaimed with respect to the costs and

damages which it claimed were brought about by the failure of the Deputy
Marshal to convey the ship "free and clear of ali encumbrances", and as it
presently stood, unregistrable in the Greek Shipping Registry.

It was held by the court, inter alia, that on one hand the plaintiff was
entitled to the declaration sought by him, on the other hand, the purchaser
would take free and clear of all encumbrances according to the laws of
Canada, and although the Canadian courts desired and expected that the
courts and governments of other nations would respect their orders and

judgments, particularly in the area of maritime law, that was not an area over
which the Federal Court exercised control. In addition it is also held by the
court that "[I]f there were other jurisdictions which would ignore the effect of
the judicial sale in Canada, feat was a political problem in respect of which
the Federal Court of Canada could be of no assistance"l4

It was not reported if the purchaser obtained the necessary Deletion
Certificate from the Greek Shipping Registry before or after satisfaction of
the claims raised against the Galaxias by the Greek Seamen's Union.

3. The "Great Eagle", 1994 (1) SA 65 (C)ls

In July 1991, a Cypriot company (the "Claimant') instituted an action in
rem against a Panamanian company (the "Respondent"), which was
commenced by the arrest of the motor ship Greet Eagle at Saldanha Bay,
South Africa. The main claim is for a declarator that the Claimant is owner of
the ship and entitled to its possession. The alternative claim, on the premise
that the Claimant is not the owner and that the owner is liable to the Claimant
in personam, is for the recovery of damages in the amount of 4.4 million US
dollazs arising from the concerted fraudulent actions of a number of parties
which resulted in the Clannant being dispossessed of the ship at Qingdao, the
PR China, and the Respondent's becoming its current registered owner.

It is accepted by the Respondent that up to 30 May 1991 the Claimant
was the owner and under his ownership the ship was named Mnimsyni, bnt it
was on that day the ship was auctioned by Qingdao Maritime Court, the PR
China, and as the purchaser of the ship under the judicial sale the Respondent
became the owner since then. The Respondent filed an application for the
release of the ship and argued on three grounds, namely

'" See the Galaxias, LMLN 240, p.2.
15 The judgment was delivered on 28 October 1991.
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(1) as a matter of statuary interpretation, the Actlb doest not empower an
action in rem where the action and the arrest are directed at the claimant's own
ship, as is the case in a vindicatory claim; (2) the Claimant has no prima facie
case justifying the action and the accompanying arrest; and (3) the Court is
not the appropriate forum and jurisdiction should be declined in terms of the
Act.

It is concluded by the Court that (1) where a claimant seeks to vindicate
his ship, the Act empowers him to azrest and take proceedings against it in
rem. It follows that applicant's first ground fails; and (2) the claimant has
failed to make out a prima, facie case in respect of the causes of the action, that
means the second ground on which the applicant has based his application is
good. Being so, it is unnecessary to deal with the third ground, namely the
forum non conveniens point. It is ordered by the Court inter alia that the ship
be released from arrest and that the Claimant's action is dismissed with costs.

It might be interesting to mention that in another action17 following the
second arrest of the ship for the same matter commenced by the
abovementioned Claunant, views in respect of the forum non convenient
point were expressed by the Court that if the Claimant is advised that it has a
prima facie case against the Respondent, the appropriate forum to have such
case established is a Chinese Court, and not a South African one.

4. The "Union", 2005 Jin Hai Fa Shang Chu Zi No. 401.

On 24 June 2005, the ship, Union, which is registered in Belize was
azrested by Tianjin Maririme Court of the PR China at the application of a
French bank based in Paris, for enforcement of a mortgage on the ship
Phoenix, which is the former name of the ship now registered with the name
of Union. The mortgage was effected on the ship Phoenix for the purpose of
securing a loan in the sum of 5 million US dollars, and registered on 4
November 1999 in St. Vincent and the Grenadines, and was further registered
in Russia in later November 1999 when the ship was bareboat chartered to a
Russian company. In order to recover from the borrower the outstanding
balance of the loan which is in the sum of 2 million US dollars, a judgment
has been obtained in the mortgagee's favour from the Commercial Court of
Paris in September 2003. However, the judgment is not performed or satisfied
by the borrower. In the lawsuit filed with the Chinese Maritime Court by the
French bank, it was claimed that the duly registered mortgage on the ship
Phoenix, of which the current name is Union, should be recognized by the
Court and enforceable on the ship irrespective of the change of her name and
registration. On the other side, the current registered owner of the ship filed a

16 The Act refers to the Admiralty Jurisdiction Regulation Act 105 of 1983.
~~ 1992 (4) SA 313 (C), the judgment was delivered on 9 April 1992.
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defence and counterclaimed with respect to the costs and damages which
were allegedly brought about by the wrongful arrest of the ship by the French
bank. It was maintained by the current shipowner that the ship, Phoenix, was
arrested in May 2003 and auctioned in November 2004 by the Court of Rason,
the Democratic People's Republic of Korea (hereinafter referred to as the
"DPRK CourY') at the applications of a number of claimants for unpaid crew
wages and port charges, and for repayment of outstanding loans. The
purchaser of the ship is a local company, who after the sale registered the ship
on a temporary basis with the local maritime administration under its name
with a new ship's name of Rason. In June 2005, the purchaser sold the ship to
the current shipowner who in turn registered the ship in Belize on 7 July 2005
under its name with the current ship's name, i.e. Union. Apart from the above,

` it was investigated by the Maritime Court that after the sale of the ship by the
DPRK Court the registration of the ship and the mortgage in St. Vincent and
the Grenadines was not deleted.

Due to the fact that neither of the parties has requested to apply or
provided any material to prove the contents of the applicable foreign laws
(including the laws of St. Vincent and the Grenadines, the DPRK and Belize),
the Chinese Maririme Court applied the PRC laws to all the issues disputed in
this case.

It was held by the Maritime Court inter alia that (1) after the sale of the
ship by the DPRK Court, all charges and encumbrances, including the French
bank's mortgage on the ship are all extinguished given the fact that the
registration of the ship and the mortgage in St. Vincent and the Grenadines
was not deleted; (2) it is only a legal fact to be investigated and considered by
this Court if the ship was once sold by the DPRK Court, that does not involve
any recognition or enforcement by the PRC court of any judgment or order of
the DPRK Court; and (3) it is not within the jurisdiction of this Court to
examine and judge whether or not the ship sold by the DPRK Court was in
accordance with the DPRK law, inbluding whether or not a proper notice has
been sent"to the French bank and/or the ship's register in St. Vincent and the
Grenadines. Based on these grounds, the claims of the mortgagee were
dismissed by the Maririme Court. In addition, the appeal by the mortgagee
was also rejected by the High Court of Tianjin]$.

As can be seen from the above cases, the issues involved in each of the
cases are not exactly the same, but the problems behind them are all in relation
to recognition of judicial sale of ships by a foreign court. And, it seems that
the following issues are calling for special attention.

18 See Judgment [2006] Jin Gao Min Si Zhong Zi No. 95
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(1) The deregistration and registration

As illustrated in the above cases, in particular the "Acrux" and the
"Galaxias", if a judicial sale of ship in a foreign country is not recognized in
the country where the ship was registered, it could be difficult or even
impossible for the purchaser to delete the previous registration or to get a
certificate of deregistration of the ship from the ship's register, as a

consequence the purchase would not be able to register the ship in his desired

country. On the other hand, as shown in the cases, the "Great Eagle" and the

"Union", if a ship after a judicial sale may be registered in a country before

or without deregistration of the ship (including her nationality, ownership,
mortgage, etc.) in her previous country of registration, it would cause
problems, such as duplicate or multiple registrations of the same ship are
concurrently maintained in two or even more countries. In addition, it might
amount to a violation of the customary rule of international law, for "[I]t is in
fact a customary rule of international law, now embodied in the 1967 Brussels
Convention, that in case of change of nationality a vessel may not be
registered in the new register unless she is de-registered from her previous
register."19

It is to be noted that as a matter of fact rules concerning deregistration
and registration of ships following forced sales are contained in both the 1967
Convention and the 1993 Convention. But the questions which maybe asked
here are (1) whether or not the said rules are good enough to be applicable not
only to the forced sale for enforcement of maritime liens and mortgages on
ships, but also to all kinds of judicial sale of ships, and (2) if the answer to the
first question is in affirmative, what steps can be taken to make those rules
widely accepted and followed by the international shipping industry.

(2) The Notice

It was claimed by the French bank in the above case, the "Union", being
the holder of a duly registered mortgage on the ship, no notice was received
by them that the mortgaged ship was to be sold by the DPRK Court, and as a
consequence they were not able to take any step to protect their lawful rights
and interests, including to take part in the procedures of distribution of the
proceeds of the ship. If this is true, it is certainly not something that should
happen. As a matter of principle, it should be accepted and followed that prior
to a judicial sale of ship, a proper notice of the time, venue and all other
necessary particulars of the sale should lie sent in advance to all related
parties, such as the registered owner of the ship, the registered demise
charterer, the holders of mortgage or hypothec on the ship, the known holders

i,~
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of maritime and other liens on the ship, the ship's register, etc., so as to ensure
that steps may be taken by each of them to protect their respective rights and
interests in connection with the ship to be sold by way of judicial sale.

As mentioned above, Article 11 of the 1993 Convention is entitled
"Notice of forced sale" and provisions thereon can be found in this article, and
similar provisions are contained in Arricle 10 of the 1967 Convenrion. But, it
is unfortunate that the 1967 Convention has not yet come into effect, while the
1993 Convention although has come into effect on 5 September 2004 has not
yet become a widely accepted international convention. Therefore, a similar
question which can be asked here again is that what steps may be taken to
make the rules in respect of notice of judicial sale of ships an international
obligation to be performed by the countries in which judicial sale of ships is
to be pursued.

(3) The Validity

As can be seen from flee above cases, in pazticular, the "Great Eagle "and
the "Union ", the plaintiffs were trying to challenge the validity of the judicial
sale of the ship effected in a foreign country. In the case, the "Great Eagle ",
the sale of the ship by the Chinese Maritime Court was claimed by the
previous shipowner to be "concerted fraudulent actions of a number of
parties", while in the case, the "Union ", the sale of the ship by the DPRK
Court was claimed by the registered mortgagee to be not in accordance with
the DPRK law, and no notice of the sale was given to him and the ship's
register. It seems that the challenges are all in relation to recognition of the
validity of a judicial sale of ship by a foreign court.

In light of the statement made by Mr. Justice Hewson in the above case,
the "Acrux", that "[T]he court recognizes proper sales by competent Courts
of Admiralty or Prize, abroad—it is a part of the comity of nations as well as
contriburion to the general well-being of international maritime trade", 20 it
seems that for an English court to recognize a sale by a foreign court, there
are at least two conditions, namely, (1) the sales must be "proper sales" and
(2) by "competent courts", the true meaning of these words under English law
are matters to be advised by English lawyers. The provisions contained in
Article 12 of the 1993 Convention seem suggesting that for a forced sale of
ship in one country to be recognized in other countries as having the effect
that alt registered mortgages, hypotheques or charges shalt cease to attach to
the ship, the sale must meet with the following two conditions, i.e.
(1) at the time of sale, the ship is in the area of the jurisdiction of the

country, and (2) the sale has been effected in accordance with the law of the
country and the prodisions of Article 11 and Article 12 of the Convention.

19 See UN ESCAP, Guide-lines for Maritime Legislations, p. 262. 20 See the Acrux" (1962) 1 Lloyd's Rep. 409.



~

~~

^~\,

3S4 CMI YEARBOOK 2009 PART II-THEW~OF THHCMI 3$$

Judicial Sale of Ships A Brief Discussion on .Iudicial Sale of Ships,. by Henry Hai Li

Based on the above, it seems obvious that for a judicial sale of ship in at the highest possible price. In addition, protections should be duly balanced
one country to be recognized by other countries as a valid and effective one, not only among the purchaser, the shipowner and the creditors, but also
the sale must meet with certain conditions or criteria acceptable to the other among the creditors themselves so as to ensure that all creditors in relation to
countries. Or, otherwise it would be difficult for the other countries to the ship shall have an equal opportunity to take pazt in the procedure of
recognize the validity or effectiveness of the sale. Needless to say, it is distribution of the proceeds.

desirable that the said conditions or criteria may be set forth in an As a matter of fact, apart from the prior notice to be sent to the related
international convention being widely ratified or accepted by the maritime parties, there are a number of other issues necessarily to be dealt with by the
nations. rules regulating the procedure of judicial sale of ships, such as the valuation,

the basic price, the conditions for biding, the conduct of the auction, etc. It is
(4) The Jurisdiction certainly desirable to have a set of internationally accepted rules regulating

If the validity or effectiveness of a judicial sale of ship by a foreign court
~e procedure of judicial sale of ships, or at least to set forth the key principles
Which should be followed in formulating the rules regulating such procedure.

is challengeable, then it would draw forth the question that which court shall
have jurisdiction over the disputes concerning the validity or effectiveness of The conclusion
a judicial sale of ship. "'

The question is answered by the South African Court in the While ships are being arrested or seized in one country or another, and
abovementioned case, the "Great Eagle ", that the appropriate forum to have some of the arrested or seized ships are sold by court for enforcement of
such case is the court of the country where the challenged sale of ship is maritime ornon-maritime claims, problems in relation to judicial sale of ships
effected. The answer is made on the basis of the well-lrnown principle, i.e. have been encountered by the international shipping indushy and are calling
f̀orum non convenient". In addition, the question is also answered by the for consideration and solutions.

Chinese Maritime Court in the abovementioned case, the "Union ". By Based on the belief that "[I]n view of the forced sale being the normal
emphasizing the principle that "sovereignties are equal and neither of them manner whereby mortgages and hypothecs as well as maritime liens are
shall have jurisdiction over the other", it is held by the Chinese Maritime enforced, provisions on forced sale of ships found a proper place in a
Court that it is not within the jurisdicrion of this Court to examine and judge convention on maritime liens and mortgages,"21 provisions on "notice of
whether or not the ship sold by the DPRK Court was in accordance with the forced sale" and "effects of forced sale" aze included in the 1967 Convention
DPRK law, and that such claim should be referred in accordance with the and the 1993 Convention. Unfortunately, the 1967 Convention has not yet
DPRK law to the DPRK Court. The approach of the Chinese Maritime Court come into effect, while the 1993 Convention, although has come into effect
seems to be that to first qualify the sale by a foreign court as a legal fact only, on 5 September 2004, has not yet become a widely accepted international
then to apply the applicable law to determine the legal effect and/or convention. On the other hand, as pointed out in this paper, judicial sale of
consequence that may be given rise by such legal fact. By this approach, not - ships is not only the normal manner for enforcement of maritime liens and
only the recognition of a foreign judgment or court order is avoided but also mortgages or hypothecs on ships, but also can be used for enforcement of a
the examination of a decision made by a court of another sovereignty is wide range of titles which are not necessarily in connection with enforcement
ridded. of maritime liens and mortgages or hypothecs on ships. Furthermore, the

The jurisdiction issue is not covered by the 1967 Convention nor by the subject covering the issues in relation to judicial sale of ships is a rather
1993 Convention. It might be arguable or worthy debating if the above comprehensive one, which means that in addition to the issues in respect of
answers are the only or the best answers to the question. the notice and the effects of judicial sales, a number of other issues are also

necessary to be dealt with by an international convention. In other words, it is
(5) Other related issues desirable to have a particular international convention to set forth those

As known, the purpose of a judicial sale of ship is to satisfy the creditors
principles or rules which should be followed by the maritime nations in which

of the shipowner and sometimes also creditors of someone else who is not the
judicial sale of ships is effected or to be recognized.

shipowner when their claims are secured by a mortgage or maritime lien or
other charges on the ship, out of the proceeds of the sale. Therefore, it is in the
common interests of the creditors and the shipowner that the ship maybe sold Z~

See LJN ESCAP, Guide-lines for Maritime Legislations, p. 262.
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Last but not the least, it must be admitted that this paper represents only

a preliminary study on some of the issues in relation to judicial sale of ships.

It is hoped that by discussion or debate on the issues including those

identified by this paper, the question that whether or not it is necessary and

feasible for the CMI to launch a new project in relation to judicial sale of ships

will be considered, discussed and answered by the international maritime law

circles at this conference and afterwards.
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AI)~BI~LTY DIViSdON
Monday, Apr. 16, 1962

THE " ACRUX "

Before Mr. Justice HEwsoN

Admiralty Court—Appraisement and sale of
ship by Admiralty Marshal—Title conferred
by Court in proceedings ion rem—Comity of
nations—Maritime law.

S.ilc of steamship Aa•ux by Adrr~iralty
M,u•shal to satisfy AdmiralCy Court
judgment in proceeding zn renz Uy ICalian
mortgagees -- MoCion by morf~agees for
jud~;meul (in defaulC n[ appearance)
against proceeds of s.ile--Proceeds of s:~le
less than swn claimed Uy morlga~;ees —
Courl informed by Admiralty Marshal that
purchaser of flcru.r was unable to secure
permanent regiscraCion of vessel in desired
country because he was unaUle fo oUtain
cerlificale of deletion from Italian Register

evidence Lhat order for sale of
Admiralty Court was not recognised in
Italy ctnd that, according Yo Italian law,
mortgagees could proceed against ship in
any country --Undertaking required from
mortgagees by Court not to commence
proceedings ire rem or any similar proceed-
ings abroad against flcrirx in respect of.
f ~IIS 081117.

- --Held, ihac liClc to ilcrux was
given to innocenC purchaser; thaC if sum
representing vessel was insufficient to
sacis[y al( cl~iims, that was no faulC of
Court and loss must be on creditors for
advancing money against inadequate
security; Chat mortgagees by claiming
againsC fund approUated process of Courtin elTecling sale; LhaL it would Ue inequit-
able if mortgagees were able to proceedagainsC ship under her new ownership;that, accordingly, undertaking frommortgagees was required, although therewas no evidence that morCgagees were

conlemplafing further proceedings; and
thaC, Che undertaking having been given,
judgmenC would be enCcred for morCbagecs.

Per Il~wsoN, J. (at p. 409): Were such
a cle~ui lifle as given by this Court to be
challenged or disturbed, the innocent
purchaser would be gravely prejudiced.
NoC oiily that, but as a general proposition
Llie maritime interests of the world would
sufl'cr. .
It would Ue incolcrciUle, incquiCaUl~ and

an afTront to the Court if any party rvho
invoked Che process of this CourC and
received its aid and, Uy implication,
assented to the sale to an innocent
purchaser, should thereallcr proceed or
was able to proceed elsewhere againsC Chc
ship under her new and innocenC otivner-
ship. 'Phis Court recognises proper sale~
by compeLcnC Coin•ts of Admiralty, or
Pri•rc, ~ibroacl---il is part of the comity ul
naciais as well as a concribucion to
Chc general well-being o[ inCernalional
niariCimc trade.

The following cases were rel'ei•rcd to:
Castrique v. William Inu•ie and Anol-her,

(1869) L.R. 4 I-i.L. ~ 14;
Tremont, (184]) 1 Wm. RoU. 163.

This was a motion by Banco di Sicilia,
mortgagees, for judgment in default of
appearance against the proceeds of the
sale of the Italian steamship Acrt~x, which
was sold Uy order of the Court in April,
1)61, with priorities reserved.

Previous proceedings were reported in
[1961] 1 Lloyd's Rep. 471.

The plaintiff's claimed the sum o[
£64,x}81 2s. 4d. against the proceeds of sale
of the Ac~~nx. They said that on May 2,
196]., the vessel was sold Uy order of the
Court and the proceeds of such sale,
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amot~ntin~ in all to £42,625 13s. 9d., were
in CourC. Up to the time of such sale
the owners of the Acrz~x were Acrux
Compaonia di Navigazione Societa per
Azioni (hereinafter called the "former
owners "), a company incorporated' in
1CC01'C~8]]CC with the laws of. Italy, and
cttsComcrs of the plainYiE~s. By a contract
in writing (hcreinaflcr called "the deed of
loan and firsC mortgage ") made in Palermo
and dated Dec. 6, 1958, the plainli(Ts and
the former owners agreed (inter crlia) as
follows

(a) The plaintiffs agreed to lend to the
former owners and the former owners
accepted a loan of the stun of £40,068
1 3s. 9d.
(V) Tl~e former owners agreed to repay

such sum to the plaintiffs with interest in
accoi•dancc ~vilh tlic various provisions of
the decd oP loan and first mortgage within
a period of 12 years by ] 8 Half-yearly instal-
mcnts, the first such insCalment bcin~ due
and plyaUlc on Jan. 1, I962.

(c) The former owners furChcr agreed to
pay intcresl on the loan or on the amount
aclvanc~aUle or actually advanced up to
llec. 31, ]961, al: rates in accordance with
[he various 2~rovisiorls of the deed of loan
and fu•st mortgage.

(d) The former owners further agreed by
way of guarantee of the deed of loan and
fu~st mortgage to mortgage chc Acrrr~•, her
a~~parcl, lacl;lc and furniltire, to the plain-
tifl's and to charge the vessel, her apparel,
cacicic and furniture, in favour of the
plainli(Ts.

(e) The former owners fur Cher lgrecd
Yhat whenever payment, even of. one single
part of the debt due, should Ue delayed,
d~c plainti(~s should be entitled to proceed
for immediate recovery of. their credit of
capital, interest, incidentals and expenses
i n accordance with the provisions o[ the
decd of loan and first morl~age.

The plaintiffs went on to allege that on
Dcc. ]0, 1958, the decd of loan and first
mortgage in favour of the plaintiffs upon
chc Acrrrx were duly registered at Palermo
in the sum of. £69,261 lls. lOd.

The former owners lead failed to pay the
sum of: £51,413 17s. 4d., being the balance
of sums due under the provisions of the
deed of loan and first mortgage up to
Oct. 16, 1961.

I3y a further mortgage dated Aug. 18,
1960, duly registered in accordance with
the laws of Italy, on Aub. 23, 1960, the

former owners of the Acrux morC~aged her
to the plai~itiffs Co secure overdrafts on
current accounts amo~mting to G11,-}48 4s.,
lo~ether with interest, commission, Icgal
charges and taxes. This sum was duly
advanced to the former owners, Uut had
not been repaid to the plaintiffs, and the
sum of £13,067 5s. was due and owing to
the plai~itiffs in accordance with thc provi-
sions of the second mortgage.

The plaintiffs, accordingly, clain~ecl the
sum of £64,481 2s. 9d., Ueing the sum o[
the amounts due and owing under the firtic
and second mortgages.

Mr. Gerald Darling (inslrucCed by Messrs.
Crawley & de Reya} appeared for Lianco
di Sicilia.

MT. DARLING said that the vessel had
Uecn sold by order of the CourC for
£45,500, and the net proceeds after deduc-
tion of the Admiralty Marshal's expenses
were £42,625. None of the other claimants
against the vessel was opposing the motion,
their caveats havinfi expired or been
withdrawn.

Mr. Justice H~wsoN said that the ~ilten-
tion of the Court had been called to ~i
somewhat alarming situation by a letter
addressed to him from the AdmiralCy
Marshal on Apr. 12. The relcvani part
said

I feel it my duty to draw your atten-
tion to the fact that the purchasers o[
the vessel are meeting breat di(j'icultics
with regard to delcYin~ her from the
Ita]ian register because Italian law may
not recobnise thaC a vessel sold in
proceedings in rern is sold with a clean
title.

His LORDSHIP said that the Admiralty
Marshal then referred to a letter dated
Mar, 20, 1962, from an Italian lawyer
named Signor Manca to Mr. Hugo Trumpy,
the P: & I. C1uU representative in Italy of
the present owners, and added

. You may feel that the suggestion
that the mortgagees still have rights
against the vessel justifies inquiring into
the Italian law governing recognition of
judgments by the English Courts in
actions in rena and the effect of sales by
the English Admiralty Courts in such
proceedings.

Signor Manca's letter of Mar. 20 stated:

I am informed now that the ship is
charged by a mortgage of notable amount.
in favour to Banco di Sicilia. Also this

ny .! ~ ~ ' ~Y c. "'Yt~r
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fact is very dangerous: the Banco di
Sicilia as mortgagee might start an
executive procedure on the ship not o~ily
in Italy Uut even, in other countries.

He wrote further on Mar. 23:

..the order of sale had and has no
efficacy in Italy.

Mr. Justice Hswsorr recalled that as a
result of the plaintiffs' intervention in 1961
the release of the ship by the Court was
prevented. They had a perfect right, in
their standing as mortgagees, to come to
the Court, and, if their case was a proper
one, they were entitled to judgment and
payment .out of the fund according to
priorities. But Uefore he could proceed to
discover the merits of the claim, he said
that he would require an undertaking. He
went on

If your clients are. willing to under-
take that they will not interfere with the
title of the innocent purchaser anywhere
else in the world, I will proceed to hear
your case. Otherwise, I shall have io
hear argument as to why I should
proceed.

If I give you judgment, and then you
choose to proceed against the ship in r•em
elsewhere under some rights, real or
imaginary, in another Court in another
country, that is an interference with tl~e
title given Uy this Court and, as I see
it, against the comity of nations and
against the well-being of the whole
maritime world.

H15 LORDSHIP added that this would not
affect the plaintiffs' rights in any liquida-
tion proceedings in p~erronnm against the
former owners. By asking for judgment,
the plaintiffs were approbalin~ previous
actions of the Court in the same ship. If
it became the practice for the Courts of
one country not to recognize a valid title
given by a competent Court of another
country, there would be chaos. It was
bound to redound to the prejudice of those
who give crediC to ships.

His LoRDsi-itr then adjourned the Court
to enaUle Mr. Darling to obtain instructions.

When the hearing was resumed, Mr.
DARLING said that he had been authorized
by his clients to give an undertaking that the
plaintiffs, upon judgment being pronounced
in their favour against the proceeds of sale
of the Acrux, would not thereafter puxsue

or institute any proceedings i~z rer~z against
the Acre~x in respect of the claim in the
motion.

In supporC of his case, COUNSEL read
affidavits by Filippo Serio, manager of the
Palermo Uranch of the Uanlc, and Pietro del
Giudice, legal adviser to the Italian Consul-
General in London, who said that according
to Italian law the plaintiffs' mortgages
were valid and properly registered.

JUDGMENT

Mr. Justice HEWSON: This motion is for
judgment in default proceedings in respect
of two mortgages held Uy the plaintiffs, Che
Banco di Sicilia, on the steamship Ac~•zts.
I have already pronounced upon the validity
of the mortgages and given judgment as
prayed. It is essential that I should say
more than is customary in such motions.
I propose first of all to go through the
history of this case.

On Dec. 16, 1960, the Acrua: was arrested
in this country at the suit of a French
company for necessaries. On Feb. 24,
1961, this Court gave judgment in respect
of that company's claim and ordered
appraisement and sale of the ship in order
to satisfy it. On Mar. 4, 1961, the owners
of the Acrtrx went into liquidation in ICaly,
that is, some days after the order of this
Court for the sale of the ship. On Mar. 2I,
1961, the liquidator in Italy applied to this
Court, through solicitors in England, to
suspend the order for sale, to give time to
get in touch with all the creditors before
this Court and to ascertain the amounts
of their claims. The object of that applica-
tion liy the liquidator was to be in a
position to pay off all such creditors and
so obtain the release of the ship from the
arrest of this Court. The order for sale
was suspended for two weeks to enaUle all
the creditors with claims Uefore this Court
to be heard, if they so desired.* On
Apr. 10, 1961, these mortgagees, the plain-
tiffs in this motion, entered a caveat against
the release of the Acri~x. It is fair to say
that at about the same time other parties
also entered caveats against the release.
On Apr. 12, 1961, these mortgagees
appeared at the resumed hearing and
opposed the release of the vessel. The
mortgagees refused to withdraw their
caveat and asked the Court to restore the
original order made, as I have already said,
on Feb. 24, 1961.

" [1961] 1 Lloyd's Rep. 471.
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In view of this proper altitude on thepart of the mortgagees and the amount oftheir claim, the Court had no option Uutto restore its original order for sale.'r Theorder for sale was restored and negotiationsfor sale, which were then fairly advanced,were resumed, and on Apr. 27, 1961, theship was sold for the amount of £45,500.The fund realized by that sale is in Court.The buyers of the vessel were UnionCommercial Steamship Company of
Monrovia. On Oct. 16, 1961, the mort-gabees issued a writ against the proceedsof sale. In FeUruary, 1962, the Admiralty
Marshal was in[ormed that the purchaserof the Acrux was unable to get a certificateof deletion from the Italian Register ofShips, as a consequence of which thepurchaser was unable to obtain permanentregistration in the country of his choice.Certain inquiries were set on foot and, asa result, the Admiralty Marshal was givencopies of letters which had passed between
an Italian maritime lawyer in Genoa and
the local representatives of the P. & I. Club
interested in the Acrux under her newowners. Among other things, in one o[ thelawyer's letters appeared these words:

I am informed now that the ship is
charged by a morlga,e of notable amount
in favour to Banco di Sicilia. Also this
fact is very dangerous: the Banco di
Sicilia as mortgagee might start an
executive procedw•e on the ship not only
in Italy but even in other countries.
I pause there to say that I do not read

that myself as meaning that ehe Banco di
Sicilia intended to tale any such action,
but that in the opinion of the Italian
lawyer they might be free so to do. In a
fw•lher letter from the same source
appeared these words:

. . the order of sale hid and has no
efficacy in Italy.

That is, the order for sale of this Court.
In such circumstances, it is noC surprising
that the Admiralty Marshal made it hisbusiness to inform tl~e Court as to what
had transpired. He did so in a letter
addressed to this Court o~i Apr. 12, 1962.The 1cCter, so far as its contents are
m~iterial in the present case, contains theFollowing:

A motion for judgment in default ofappearance in respect of a claim byItalian morCgagees is coming before you
on Monday of next week.

t [1961] 1 Lloyd's Rep. 471, at p. 474.

The vessel was sold in pursuance ofyour order following a judbment inanother acCion in re»z early last year.Priorities were reserved and the netproceeds of sale are in Court.
I feel it my duty to draw your a~ten-tion to the fact that the Purchasers o[the vessel are meeting great difIicullicswith regard to deleting her from theItalian register Uecause Italian law maynot recognise that a vessel sold inproceedings iiz renz is sold with a cleantitle .. I would refer you in par(icularto the postscript to the letter dated the20th March 1962 from the Italian lawyerManca to Hugo Trumpy (the Club repre-sentative of the present Owners). Youmay feel that the suggestion that themorc~agces sti11 have rights afiainst thevessel justifies inquiring into the Italianlaw governing recognition of judgments

by the English Courts in actions in rent
and the e(~ect of sales Uy the inglish
Admiralty Courts in such procecdin~s.
Tliis morning, when the morl;agecsappeared through Counsel on their motion,

I felt it essential that I should meneion
these matters to them. Intervention by
the mortgagees as interested pareies aUouL
a year ago in efTcct prevenTed, or was
certainly largely instrumcnt~il in stopping,
the release of this vessel by the Cottrt either
to the liquidator or to other interestedcreditors in Italy or to Che then owners.As I have already said, their actions thenleft no alCernative but to cancel the suspen-sion of the order for sale. The sale wasef~'ected and Yl~e title given by this Courtto the purchaser was, in accordance withlong-recognized pracCice in the maritimeCourts of the world, a valid tiCle.
I quote the following words fromDr. Lushington in the case of The Tremoirt,(1811) 1 Wm. Rob. 163, at p. 164:
The jurisdiction of tl~e CourC [—LhaCis, the Admiralty Coiu•t—] in thesematters is confirmed by the municipallaw of this country and Uy the generalprinciples of the maritime law; and Clletitle conferred by the Court in theexercise of this authority is a valid titleagainsC the whole world, and is recob-

nized by the courts of this country andby the courts of all other countries.
There is another case to which I wishto matte some reference, namely, that ofLouis Castrique v. Willia»t Inn•ie rurdAnother, (1869) L.K. =} H.L. 414, I readfrom the headnote:
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Whcre a foreign Court, having
competent jurisdiction in the matter,
and honestly exercising it, delivers, in a
proceeding in renz, a judgment, Uy which
the sale of a chattel (a British ship then
lying in the foreign porl-) is ordered, the
sale cannot afterwards Ue impeached in
this country in an action against the
vendee, even though the person seeking
to impeach it would, by the law of this
country, have a preferential title to the
chattel here.

Mr. Justice Blackburn said (ibi~l., at
p. 429)

We think the inquiry is, first,
whether the suUject matter was so
situated as to Ue within the lawful
control of the state under the authority
o[ which the Court sits [—in dial case
it was Prance—]; and, secondly, whether
the sovereign authority of that State has
conferred on the Court jurisdiction to
decide as to the disposition of the thing,
and the Court has acted within its juris-
diction. If these conditions are fulfilled,
the adjudication is conclusive against all
the world.

Lord Chelmsford (i.bicl., at p. 448) is
rcporCed as adopting in full the words of
Mr. Justice BlacicUurn which Y have just
quoted.

As I see it, the title to the Acrux was
given to an innocent purchaser, and the
money he paid is in this Court Yo satisfy
all legitimate claims regardless of the
nationality of the plaintiffs according to
their priorities. It may well Ue that the
sum which represents the ship is insufficient
to satisfy all the claims, or, indeed, wholly
to satisfy the mortgagees' claim, which I
am told exceeds £60,000. That is no fau1G
of this Court, and any loss sustained by the
claimants must lie squarely on them for
advancing money against inadequate
security, or, it may well be, Uecause of the
fall in value in shipping. Nevertheless,
that was a risk that they or any other
creditor takes.

The mortgagees, Uy claiming against this
fund and praying the aid of this Court to
recover their moneys, or such proportion
of them as is possible, adopt and approUate
the process of this Court in effecting the
sale through its proper ofFicer, the Marshal,
The title given Uy such process is a valid
title and must not be disturbed by those
who have knowledge or who may receive
knowledge pf the proceedings in this Court.

So far as all claimants against this ship
before her arrest are concerned, their claims
are now abainst the fund in this Court and
not against: the ship properly sold to an
innocent purchaser free of incumbrances.
Were such a clean title as given by this
Court to be challenged or disturbed, the
innocent purchaser would Ue bravely
prejudiced. Not only that, but as a general
proposition the maritime interests of the
world would suffer. ~ Were it to become
estaUlished, contrary to general maritime
law, that a proper sale of a ship Uy a
competent Court did not give a clean tiCle,
those whose business it is to male advances
of money in their various ways to enaUle
ships to pursue their lawful occasions would
be prejudiced in all cases where it- Uecame
necessary to sell the ship under proper
process of any competent Court. It would
Ue prejudiced for this reason, that no
innocent purchaser would Ue prepared to
pay the full nlarlcet price for the ship, and
the resultant fund, if the ship were sold,
would be minimized and not represent her
true value.

I cannot believe that ships' creditors
keep themselves so ill-informed of the
movements of the ship in which they are
interested that they are unaware when that
particular ship has been arrested and sold
under an order of a Court of Admiralty, or
unaware that such a sale gives and, so far
as I can discover, always has given a clean
title.

There are no damage or salvage claims.
If there are other claimants i~z renz with
claims which arose before the arrest o[ the
ship by this Court, let them now claim
against the fund in Court which represents
that ship.

It would be intoleraUle, inequitaUle and
an affront to the Court if any party who
invoked the process of this Court and
received its aid and, by implication,
assented to the sale to an innocent
purchaser, should thereafter .proceed or was
aUle to proceed elsewhere against the ship
under her new and innocent ownership.
This Court recognizes proper sales by
competent Courts of Admiralty, or Prize,
aUroad—it is part of the comity of nations
as well as a contriUution to the general
well-being of international maritime trade.

IC was with those thoughts in mind that
I felt constrained to aslc these claimants
for an underlalcing from them that they
would not proceed elsewhere against this
ship in respect of and unsatisfied balance

~,<ti' ~
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of their claim, nor institute proceedings
i~z. r•e»7, or equivalent proceedings, against ~~~~,I~~~~~~~ ~~~~~~

j ' (he Ac~v~.~~ anywhere in respect of their
!' claim. I wish to•make it clear that I have

Mar. 1, 2, 30, 1962no knowledge or reason to believe that
dlcsc morlga~ces were contemplating the

I '; institution of Ctu~tlier actions elsewhere
afiainsl the ship, but having been put on

~ not.icc and having rc~.;ard to the dillicultics ROYAL LXCHANG~ ~1SSURANCL l~ND
'I'I which in fnct the innocent purchaser has ~~rFTERS v. COMPANIA N/~VIT;Rn

cx~~cricilcccl in regard to his ownership, I Sf1NTI, S.A,
~' I'clt: iC ~~roper to take the course I have
~ tal.cn to-day, and I aiu brateful to the (THr " TROPf1IOPOROS " (No. 2))

~7~011]l1iYS lII 11115 ~1CU011 fOP 1~7C 1lhtUC~C tIICY
have adopted.

', '
Before Mr. JusLicc Mrc.A~v

~ ~ --- Practice—Injunction—Jurisdiction o[ Coin•t—~ ~ ' "Res judicata"—Proceedings commenced
I'; ~r~1C pl£11]itl~S WCCC 1W8CC~Cd Costs. by foreigner iri rOt'~i~n C011~'t—~Vhcil~cl'

~~'
nroccedings an aUuse of process of English
Court—Foreigner outside jurisdiction anil~ j! witltaut assets within jurisdiction—Juris-j l , diction of Court to restrain foreigner —
R.S.C., Order 27, r. 15.

Total loss of torci~n assured's steamship' I 'lropaio(oros—Claim by asstu~ed .~gainsCy i ';,' I.M.A. Co. (one of insurers)--Agrectncni
bc(ween assured and remainder of insurers'i Chat remainder of insw•ers subscriUin
Traprrio(a•os policies would Ue Uound byj. resulC of action and ihat no other ~~c(ion~' would be brought by assured--Assured's~ i; claim dismissed by Pearsrni, J., holding

~

That T'ropnio(oro,r had been scuUlcd?! Proceedings conunenced a~~~inst insurer,~~ % by tissured in Greece—A~~~~e..il by assured
withdrawn from Court of A~~pe,il---Claim
by insurers ,i:,iiusC asstn•ed by speciall,v~~~ ;' ' indorsed wriC (notice of wriC being served
can assured ouL of jurisdiction) claimin+~~~~ I '

~ ~ ~' ~` IIIJ LI IlCL1011 1"CS~C.II17171g .15SU PCC~ Il'011l f7~U 11~
~ ~~'

~ ~I
Proceedings under policies against insurers
in any country -- Judgment Uy defau]C
enlerccl Uy McNair, J., ~ranling injunction
and declaration that assured was bound''' by judgment of Pearson, J., and that all' maCtcrs between asstn•ed and ins~n~crs were

"'
res judicnta —Summons Uy assw~ed that
judgmenC of McNair, J., be set aside in~ ~ ', ifiat Court had exceeded its jurisdiction~ ? in granting injwiction —Whether Court
had jurisdiction Yo restrain foreigner not
resident in England and without assets
against which an order cou]d be enforcedi' from proceeding in a foreign Court, unless
that proceeding would constiCute an abuse
of process of English Court.

~ ~'
— Held, that, having regard to the~• agreement to be bound, the assured's'li proceedings in Greece were vexatious and~ ~ , oppressive; that the facts warranted aj; conclusion that assured had sufficient
" connection wiHi this country " to give
the English Courts jurisdiction to grant
an injunction restraining assured (albeit

','''
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tcnd that these basic faults were the result ofh~~ing put in a position of difficulty created bythe other ship. When the ships were four milesapart or only three miles apart there was plentyof timr and pi~nty of sea room to avoid a close-quarterssituation.
In my judgment both ships were equally at

I
fault. Accordingly there will be judgment fortl~e plaintiffs on the claim for half their damage,anti jucigment for the defendants on thecounterclaim for half their damage.

6~~TEE1~1'S BENCH I9~~~SION
(ADIV~II2E4LTY C~iJR~I

Tune 25, 1992

THE "CERRO COLORADO"

before Mr. Justice SxEEty

Sale of ship —Sale by order of Court —Vessel subjectto various encumbrances — Whether s:~le byAdniir:dty Marshal gave purchaser title free of allliens and encuml~cances.
The plaintiff bank lent a considerable sum ul'money to the defendants, the loan being secur~~l leya mortgage on the defendants' vessel Cerro Culo~-ado.

On Apr. 13, 1992 judgment was given for tli~plaintiffs against the defendants in the sum cifU.S.$26,014,308.89 and the Court made an orderthat the vessel Cerro Colorado be appraised antisold by the Admiralty Marshal in execution ofjudgment.
Before that order was made the Admiralty M~ir-shal had been advised by the Spanish Embassy thata purchaser of the vessel might find himself subjectto substantial claims by the crew for arrears of lriyand sever;~nce pay. On Mar. 6, 1992 the master andcrew had requested the entry of a caveat against tlx•release of the vessel on the grounds that they had aright of action in rem including but not limited to aclaim for wages unpaid since Jan. 1, 1942 and fatseverance pay. No writ in rem had yet been issued.
On June 10, 1992 an advertisement appeared inLloyd's List referring to the forthcoming sale ofCerro Colorado and stating inter alia that:
Any eventual offeror or purchaser must beaware that the ship Cerro Colorado [is]encumbered with several seizures, especially byvirtue of a judgment of the Spanish Courtsawarding its crew an amount of 700 million pese-tas which is a privilege-rank debt, the enforce-meiit of which shall remain prevailing notwithstanding any sale under the Orders ofAdmiralty.

On June 11, 1992 an article headed Tanker SaleWarning appeared in the newspaper.
As a result of these publications the AdmiraltyMarshal made an application to the Court forfurther directions and clarification of the legaleffect of a sale by order of the Court.

Held, by Q.B. (Adm. Ct.) (SxEEx, 7.),that (1) the Admiralty Marshal selling by order ofthe Court gave the purchaser a title free of al] liensand encumbracices (see p. 60, col. 2);
(2} from time to time almost every shipownerwanted to borrow money from his bank and gave assecurity a mortgage on a ship; the value of thatsecurity would be drastically reduced if when it
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came to be sold by the Court there was any doubt
as to whether the purchaser from the Court would
get a title free of encumbrances and debts (see p.
61, col. 2);
(3) the advertisement and the article might be

treated as a contempt of Court as tending to inter-
fere with the administration of justice; it was in the
interest of all parties that the sale of Cerro Colorado
by the Admiralty Marshal should achieve the full
market price; these proceedings remained active
until the ship was sold; no action would be taken in
respect of either the advertisement or the article but
any repetition of either would be regarded as a
serious contempt (seep. 61, col. 2; p. 62, col. 1);
(4) no writ had yet been issued in respect of the

claims by the master and the crew; in order to pre-
vent any delay in the distribution of the proceeds of
sale the Court had made an order- that the master
and crew should, if they wished to make a claim in
rem against Cerro Colorado or her proceeds of sale
commence proceedings within 28 days and there-
after proceed with expedition (see p. 62, col. 1).

'd'he following cases were referred to:

Acrux, The [1962] 1 Lloyd's Itep. 405;
Castrique v. Imrie, (1869) L.R. 4 H.L. 414;
Tacoma City, The [1991] 1 Lloyd's Rep. 330;
Trenao~lt, The (1841) 1 Wm. Rob. 163.

This was an application by the Admiralty
Marshal for further directions and clarification
of the legal effect of the sale of the vessel Cerro
Colorrrrdo by order of the Court in the action
brought by the plaintiffs, Den Norske Bank A/S
(formerly Bergen Bank A/S) the mortgagees
against the owners of the Cerro C~~lorado.
Mr. Nigel Teare, Q.C. (instructed by the

Tre~isury Solicitor) for the Admiralty Marshal;
Mr. Angus Glennie, Q.C. (instructed by Messrs.
Watson Farley Williams) for the plaintiffs.
The further facts are stated in the statement

made by Mr. Justice Sheen.

STATEMENT

Mr. Justice SHEEN: In the light of matters
which emerged at the end of last week, when
the Admiralty Marshal made an application for
further directions, I thought it would be appro-
priate to make a statement in open Court so
that there can he no doubt about the position.
The plaintiff in this action is Den Norske

Bank A/S, who lent a very substantial sum of
money to the defendants. That loan was
secured by ~i m~rtgagc upon the ship Cerro Col-
°~'~~d~~. On Apr. 13, 1992 this Court gave judg-

ment for the plaintiff against the defendant in
the sum of U.S.$26,014,308.89. The Court
made an order that the ship Cerro Colorado be
appraised and sold by the Admiralty Marshal in
execution of judgment. The Court made further
orders of an administrative nature to enable the
Admiralty Marshal to deal with the safety of the
ship and the repatriation of her master and
crew.

Before that order was made the Admiralty
Marshal had xeceived from the Spanish
Embassy in London a "note verb<ile" setting
out the views of an official of the Spanish
Embassy upon Spanish law. The significant
suggestion in that note verbale is that a pur-
chaser of the ship might find himself subject to
substantial claims by the crew for arrears of pay
and severance pay if those claims would have
been valid against the previous owner of the
ship.

On Mar. 6, 1992 Messrs. Foot &Bowden,
solicitors for the master and crew of Cerro Col-
orado, through their unions requested the entry
of a caveat against the release of the ship Cerro
Colorado on the grounds that the caveators
claim to have a right of action in rem against the
ship persuant to the Supreme Court Act, 1981,
s. 20(2)(0), including but not limited to a claim
for wages unpaid since Jan. 1, 1992 in tlic sum
of U.S.$595,000 and for severance pay in the
total sum of U.S.$3,000,O01) plus interest and
costs. There are also two other caveats against
the release of the shim. Althciugh the master
and crew stated early in March than they have a
claim for wages ~igainst the ship, they have not
issued a writ in rem. Until they obtain a judg-
ment in rem they have no right enforceable
against the ship or against the proceeds of sale.
On June 10, 1992 an ~iclvertisement appeared

in Lloyd's List referring to the forthcoming sale
of Cerro Colorado by the Admiralty Marshal
and saying that this action has been opposed by
the Spanish Trade Unions. Then followed this
paragraph:

Any eventual offeror or purchaser must be
aware that the ship Cerro Colorado and its
owner Naviera Maura SA are encumbered
with several seizures, especially by virtue of a
judgment of the Spanish Courts awarding its
workers an amount of 700 million pesetas,
which is privilege-rank debt, the enforcement
of which shall remain prevailing notwith-
standing any sale under the orders of the
Admiralty.

On the following day there appe~u~cd on the
front page of Lloyd's List an article by the
Industrial Correspondent headed "Tanker Sale
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Warning". I need not quote that article. Its
effect could only be to deter would-be pur-
cha~crs and reduce the price achieved on the
sale of the ship.
As a result of these publications the Admir-

alty M<<rshal made an application to the Court
for further directions and clarification of the
legal effect of a sale by order of the Court.
Meanwhile the date for offers for the ship has
been postponed. That in itself is a costly matter.
I have been told that it costs approximately
£10,000 per week to keep this ship under arrest.
It seems probable that the plaintiff bank is the
party most likely to suffer this financial loss,
sul,ject only to one matter, to which I will refer
later.
On June 11, 1992 the Spanish Embassy sent

a further note verbale to the Foreign and Com-
monwealth Office. In that note it is stated that
the ship's crew has not received its sal~iries
from the shipowner since the beginning of the
year. The crew took their claim to a Spanish
Court which decided that the crew should
receive their salaries and that the crew should
be paid the indemnity that Spanish regulations
establish amounting to 618.5 m. pesetas. To
secure funds for recovering that sum the Spa-
nish Judge has decided to arrest preventively
the shi1~, making the pertinent inscription in
the Spanish Office Register of Ships. The note
verbale contained the following paragraph:

The Embassy of Spain is concerned with
the possibility that the Spanish Court
decision above quoted be not known by the
responsibles that are in charge of the- sale of
the ship and by its potential purchasers.
That was followed by a request that those

responsible should convey to potential pur-
chasers that the Cerro Colorado has encum-
brances for that amount, and that they have
been formally registered iii the Spanish Regis-
ter of Ships in Huelva in order to bind third par-
ties.

On June 16, 1992 the Consul General for
Spain replied to certain questions by the
Admiralty Marshal and said:

Obviously the Spanish Maritime Auth-
orities are obliged to fully obey the Spanish
law and to respect and comply with the judg-
ments given by the Spanish Courts. For this
reason it is necessary to inform respectively
to the British Authorities on the following
points:
(a) Spain would not recognise the authoris-

ation for the sale of the ship given by the
British Authorities after the decision of
the British Court on the 14th of April

1992, without the undertaking, from chcnew purchaser of the ship, to guaranteethe full payment to the Spanish cre~v-
members and any other charges or taxesdue.

It is, I think, clear that the Spanish Courtcannot have had the ship Cerro Colorado withinits jurisdiction and within its custody whenthose orders were made. They do not appear tobe orders made in proceedings in rem.
The International Convention for the Unifi-cation of Certain Rules Relating to the Arrestof Seagoing Ships, which was signed in Brusselson May 10, 1952, was ratified by Spain on Dec.

8, 1953. Under that Convention "arrest" meansthe detention oP a ship by judicial process tosecure a maritime claim, but does not includethe seizure of a ship in execution or satisfactionof a judgment. "Maritime claim" includes amortgage on a ship and the wages of masters,
officers and crew. By art. 7 of the Arrest Con-vention the Courts of the country in which the
arrest was made shall have jurisdiction to deter-
mine the case upon its merits if the domestic
law of the country in which the arrest is made
gives the jurisdiction to such Courts. This Court
has been given jurisdiction to determine such
cases upon their merits. That is recognised by
all the countries which have ratified or acceded
to that Convention. Each country gives effect toits own law as to the priorities as between thevarious kinds of maritime claims which may bemade against a ship. In this country a claim bymembers of a crew for redundancy money is not
a claim which enjoys a maritime lien. (See TheTacoma City, [1991] 1 Lloyd's Rep. 330.)
The bill of sale used by the Admiralty Mar-shal includes the following words:
Further I, the said . . .Marshal of the

Admiralty Court of the said High court of
Justice covenant with the said . . . and hisassigns that I have power to make the above
transfer and I hereby certify that the effect in
English law of this judicial sale is that theShip above particularly described has beenfreed from all liens encumbrances and debtswhatsoever up to tl~e . . . day of . . .
199 .. .
I wish to make it clear beyond doubt that theAdmiralty M~irshal selling by order of thisCourt gives the purchaser a title free of all liensand encumbrances. As long ago as 1841 Dr.Lushington said in The Tremont (1841) 1 Wm.Rob. 163:
The jurisdiction of the Court . . . in these

matters is confirmed by the municipal law of
this country and by the general principles of
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the maritime law; and the title
 conferred by

the Court in the exercise of this
 authority is a

valid title against the whole w
orld, and is

recognised by the courts of thi
s country and

by the courts of all other countri
es.

Dr. Lushington drew attention to
 the serious

injury which would be inflicted
 upon property

of this kind sold under the jur
isdiction of the

Court if there were any doubt abou
t its right to

confer a perfect title to the ship.

The general principles of the mari
time law to

which Dr. Lushington referred are now

embodied in the Arrest Convent
ion.

In The Acrux, [1962] 1 Lloyd's R
ep. 405 Mr.

Justice Hewson dealt with a s
imilar problem.

The Judge quoted two passages
 from Castrique

v. Imrie, (1869) L.R. 4 H.L. 41
4. Those pas-

sages bear repetition 30 years la
ter. From the

headnote:
Where a foreign Court, having co

mpetent

jurisdiction in the matter; and ho
nestly exer-

cising it, delivers, in a proceedin
g in rem, a

judgment, by which the sale o
f a chattel (a

British ship then lying in the forei
gn port) is

ordered, the sale cannot afterwards be

impeached in this country in an ac
tion against

the vendee, even though the per
son seeking

to impeach it would, by the law of this

country, have a preferential title 
to the chat-

tel here.

Mr. Justice Blackburn said:

... We think the inquiry is, fi
rst, whether

the subject matter was so situ
ated as to be

within the lawful control of the st
ate under

the authority of which the Court 
sits

and, secondly, whether the sove
reign auth-

ority of that State has conferred on 
the Court

jurisdiction to decide as to the di
sposition of

the thing, and the Court has acted 
within its

jurisdiction. If these conditions are
 fulfilled,

the adjudication is conclusive agai
nst all the

world.
Mr. Justice Hewson drew attention to th

e far-

rc<iching effects if the clean title giv
en by the

Court could be challenged. He pointed
 out that

the maritime interests of the world would
 suffer

in consequence. No innocent purchas
er would

be prepared to pay the full market pr
ice for the

ship, <md the resultant fund, if the ship w
ere

sold, would be minimised and not represen
t her

true value. He said:
This Court recognizes proper sales by com-

petent Courts of Admiralty, or Prize, abr
oad

— it is part of the comity of nations as well as

<i contribution to the general well-b
eing of

international maritime trade.

~ adopt what was said by Mr. Justice Hewson

I can only express the hope that 
the Spanish

Court will, as a matter of comity, rec
ognise the

decrees made by this Court, which end
eavours

to give effect to the International Ar
rest Con-

vention. From time to time almost eve
ry ship-

owner wants to borrow money from
 his bank

and to give as security a mortgage
 on a ship.

The value of that security would be 
drastically

reduced if, when it came to be sold b
y the Court

there was any doubt as to whether
 the pur-

chaser from the Court would get a titl
e free of

encumbrances and debts.

I must now turn to another serious asp
ect of

this case.

Contempt of Court 'i

In view of the advertisement in Lloy
d's List

and the article which appeared on the 
following

day in the same newspaper, I must d
raw atten-

tion to two sections of the Contemp
t of Court

Act 1981. Section 1 provides:

In this Act "the strict liability rule" 
means

the rule of law whereby conduct
 may be

treated as a contempt of court as t
ending to

interfere with the course of justice in
 particu-

lar legal proceedings regardless of i
ntent to

do so.

Section 2 provides:

(1) The strict liability rule applies
 only in

relation to publications, and for this p
ur-

pose "publication" includes any sp
eech,

writing, broadcast or other communica
-

tion in whatever form, which is

addressed to the public at large o
r any

section of the public.

(2) The strict liability rule applies on
ly to a

publication which creates a substan
tial

risk that the course of justice in the pr
o-

ceedings in question will be serious
ly

impeded or prejudiced.

(3) The strict liability rule applies to
 a publi-

cation only if the proceedings in quest
ion

are active within the meaning of this 
sec-

tion at the time of the publication.

(4) Schedule 1 applies for determ
ining the

times at which proceedings are t
o be

treated as active within the meaning
 of

this section.

Although the Court has not heard a
ny sub-

missions on behalf of the person wh
o caused the

advertisement to be inserted in Lloyd
's List or

on behalf of the Editor or the Indus
trial Corre-

spondent of that newspaper, I h~~
ve no doubt

that the advertisement and the art
icle may be

treated as a contempt of Court, as 
tending tc~

interfere with the administration 
cif justice. It is
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m the interest of all parties that the sale of
Cerro Colorado by the Admiralty Marshal
should <ichievc the full market price. The publi-
c~iti~ms to which I have referred have already
caused suinc concern to be felt by some pro-
spectivc purchasers who had seen the advertise-
ment. These proceedings remain active until
the shi~~ is sold. No action will be taken in
respect of either the advertisement ar the
anc~lc, but any repetition would be regarded as
<< serious contempt.

Marshal. They are now on notice that the pl~iiii-
tiffs will contend that the usual priority nt'
claims would be inappropriate on the facts of
this case.

I make the order for directions which was
sought and I reserve all questions of costs.

Claims by the crew

I hive already mentioned the fact that
although a caveat against release has been
lodged by solicitors acting on behalf of the mas-
ter and crew, no writ has yet been issued on
their l~el~:ilf. The distribution of the proceeds of
sale of the ship would not normally be ordered
until the Court is satisfied that all claims are
before it. The procedure for ensuring that all
claims are considered is laid down in O. 75, r.
22. In order to prevent delay in the distribution
of tlic proceeds of sale the Court has made an
order that the master and crew shall, if they
wish to make a claim in rent against Cerro Col-
orado or her proceeds of sale, commence pro-
ceedings within 28 days and thereafter proceed
with expedition. As is well known, a judgment
in favour of the master or a member of the crew
for wages takes priority over a judgment for
money due which has been secured by a mort-
gage.

Counsel on behalf of the plaintiff bank drew
the ;ittrntion of the Court to the fact that
damage may well have been done already by
the concluct ~f tl~e union which leas been acting
ein hch.ilf of the crew. The time during which
the ship has been ke~~t under arrest has been
prul~m~~rd at great expense, rind prospective
purchasers may have brcn deterred. Counsel
cm brhalf cif the plaintiff bank told the Court
that his clients take a very serious view of the
action of the uni~~n and t}i:it his clients reserve
the right t~ make a claim for d;ima~,es and to
argue that the claim for wages, ~f proved,
should nut be given its normal priority over the
mortgagees. Counsel slid not a~tvance any legal
argument in support of that proposition, and
the Court will not express any view upon it until
it has heard full argumuit. My reascm for men-
tioning this aspect e~f the case is t~~ clriw the
attention of the legal advisers of the union to
the question of priorities. They might leave
assumed, with justification, that if juclgment is
obtained for w~ig~s clue to thrir clients, that
judgment would be satisfied in priority to ether
claims except for the claim of the Admiralty
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' BETWEEN

SPV SAM DRAGON INC.

AND
PLAINTIFF

GE TRANSPORTATION FINANCE (IRELAND) LIMITED

DEFENDANT

JUDGMENT of Mr. Justice Brian McGovern delivered on the
15th day of .7une, 2012

1. The plaintiff is a company incorporated under the laws of
Panama and is the owner of the MN Sam Dragon, formerly
named the M/V 'Pretty Flourish ' ("the Vessel"). The defendant is
a company incorporated in the State with registered offices in
Shannon, County Clare, and provides financial services to the
global transportation industry.

2. On 30th September, 2006, the defendant entered into a

C~ US$35m loan facility agreement with a South Korean company,
Samsun Logix Corporation ("Samsun") which was at that time the
owner of the MN 'Pretty Flourish'. The Vessel was registered on
the Korean Shipping Register. Security for the loan facility
i ncluded a mortgage on the Vessel. The mortgage was entered on
the Register.

3. On 2nd February, 2009, Samsun filed a petition to enter an
insolvency process known as 'rehabilitation' in South Korea. This
is a process somewhat similar to the examinership process in
this jurisdiction. On 13th February, 2009, Samsun defaulted in
making a monthly repayment on the ship's mortgage and under
the terms of the mortgage, the defendant issued a notice
demanding full payment of the loan,

4. On dates in January and February 2009, the Vessel was
arrested in the Port of Ghent by various creditors of Samsun who
were owed an aggregate amount of US$51.5 million. On 1st
April, 2009, the defendant applied for and obtained a
Conservatory Arrest Order on the Vessel in Ghent. On 29th July,
2009, the court appointed a bailiff with responsibility for the sale
of the Vessel by public judicial auction. The Vessel was
advertised for sale, and on 12th October, 2009, the plaintiff's bid
of US$17m for the Vessel was successful. The proceeds of sale
were deposited with the bailiff to await the court's decision on
the order of priority. On 7th December, 2009, the Belgian court
decided that the law to be applied to the distributions of the
proceeds of sale would be Korean law.

5. The Vessel was sold to the plaintiff by way of judicial sale in
Belgium. There is no dispute between the parties that the effect
of the judicial sale was that, both by operation of law and under
the Conditions of Sale, the plaintiff purchased the Vessel free
from encumbrances. This had the effect of discharging the
mortgage and the defendant's claim, as mortgagee, was
transferred to the proceeds of sale. Because there were
rehabilitation proceedings in the Korean courts which commenced
in March 2009, the defendant, as mortgagee, had same
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uncertainty as to what would happen in the event that no scheme
of arrangement was approved by the court and Samsun went into
bankruptcy. The defendant obtained legal advice which persuaded
it that it should not voluntarily vacate the charge on the Korean
Shipping Register until such time as it received the proceeds of
sale of the Vessel pursuant to the judicial sale in Ghent. On 24th
July, 2010, the appeal period from the final court order as to
distribution of the proceeds of sale of the Vessel expired, and by
letter dated 26th July, 2010, from the defendant to Samsun, it
consented to the deletion of the mortgage from the Register. On
6th August, 2010, an application for the discharge of the
mortgage was signed by the defendant, and on 31st August,
2010, the entry of the mortgage on the Korean Register was
deleted.

6. The plaintiffs claim in this action is brought as the purchaser
of the Vessel in the judicial sale, for damages and expenses
incurred by it in registering the Vessel on the Hong Kong
Shipping Register. It says additional charges and expenses arose
as a result of the failure of the defendant to comply with the
plaintiffs request to remove the entry of the mortgage from the
Ship's Register in Korea. It had always been the intention of the

C~ plaintiff to register the Vessel in the Hong Kong Ship Registry. On
-~ 4th December, 2009, the plaintiff secured temporary or

provisional registration of the Vessel in Hong Kong since it was
not possible to obtain full registration in circumstances where the
Vessel remained registered on the Korean Ship Registry. Full
registration on the Hong Kong Shipping Register can only be
secured upon production of a Deletion Certificate from the
vessel's former Registry.

7. The Hong Kong Ship Registry initially granted the plaintiff
thirty days to provide the Deletion Certificate from the Korean
Ship Registry and this was subsequently extended for a further
sixty days.

8. On 5th January, 2010, the Jeju District Court in Korea refused
an application of Samsun (the original owners of the Vessel) for
deregistration of the Vessel from the Korean Registry on two

/-~ grounds:

(a) The preservation order made by the
Rehabilitation Caurt on 6th February, 2009, remained
on the Register; and

(b) The mortgage had not been cancelled.

The plaintiff claims that it was required to seek registration of
the Vessel under a Flag of Convenience and that it registered the
Vessel in Panama on a temporary basis and then subsequently in
Hong Kong on a permanent basis when the entry in the Korean
Register was finally deleted.

9. These proceedings commenced by plenary summons issued on
24th February, 2010. The statement of claim was delivered on
5th March, 2010, and included claims for an injunction requiring
the defendant, its servants or agents to take all steps necessary
in order to discharge the mortgage on the Vessel from the
Korean Ship's Register and/or an injunction restraining the
defendant from obstructing or refusing to discharge the mortgage
on that Register or otherwise obstructing the registration of the

file:///C:/Userslswh/AppData/Local/Microsoft/WindowsANetCache/Conterit.0utlook/5HZT5D1 B/SPV%20Sam%20Dragon%20PLC%20-v-%20GE%20Tr... 6/19



7/28/2015 SPV Sam Dragon PLC -v- GE Trarisprt Finance Ltd

Vessel on the Hong Kong Shipping Register by the plaintiff.
' Events have since overtaken the claim for such relief as the

entry of the mortgage was deleted prior to the hearing and full
registration of the Vessel in the Hong Kong Register was
achieved.

10. In order to determine whether the defendant has a legal
liability, the court must decide whether there is a legal duty on
the mortgagee of a vessel to take affirmative steps to delete the
entry of the mortgage on the Ship's Register in circumstances
where there has been a judicial sale in a country other than the
country of registration.

Applicable Law
11. This case involves parties from a number of countries and
legal issues arising in several jurisdictions. This raises a question
as to what law applies. Does one law apply to the arrest
proceedings in Ghent and another law apply to questions
surrounding the issue of the removal of the entry of the
mortgage from the Ship's Register in Korea? The plaintiff alleges
the defendant committed two separate wrongful acts that gave
rise to tortious liability, namely:

~)
(a) The defendant failed to disclose, prior to the
holding of the judicial auction, that it did not intend to
delete the entry of its mortgage on the Korean
Shipping Register; and

(b) the defendant failed to delete the entry of its
mortgage on the Korean Shipping Register after it
was requested by the plaintiff to do so.

12. By the time the case concluded, it was agreed between the
parties that Belgian law applied to the first issue. The remaining
question was whether Belgian law or Korean law applied to the
second alleged wrongful act?

13. The defendant argues that the law applicable to the claims
made by the plaintiff are determined by the provisions of the
Rome II Regulation (Regulation (EC) No. 864/2007) of the

~J European Parliament and of the Council of 11th July, 2Q07, on the
law applicable to non-contractual obligations ("Rome II
Regulation").

14. Article 4 of the Rome II Regulations provides as follows:

"(1) Unless otherwise provided for in this Regulation,
the law applicable to anon-contractual obligation
arising out of a tort/de/ict sha/I be the law of the
country in which the damage occurs irrespective of
the country in which the event giving rise to the
damage occurred and irrespective of the country or
countries in which the indirect consequences of that
event occur,

(2) However, where the person claimed to be liable
and the person sustaining damage both have their
habitual residence in the same country at the time
when the damage occurs, the law of that country
shall apply.
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(3) Where it is clear from all the circumstances of
the case that the tort/delict is manifestly more
closely connected with a country other than that
indicated in paragraphs 1 or 2, the law of that other
country shall apply, A manifestly closer connection
with another country might be based in particular on
a pre-existing relationship between the parties, such
as a contract, that is closely connected with the
tort/delict in question. "

15. A distinction is to be drawn between "damage" caused by a
harmful event and mere "indirect consequences", see Dumez
France v. Hessishche Landesbank [ 1990] ECR 1-49, Marinari v.
Lloyds Bank p/c. [1995] ECR 1-2719, and Hillside (New Media)
Ltd, v, Bjarte Baasland &Others [2010] EWHC 3336 (Comm.}

16. The defendant argues that the second issue, namely, the
failure of the defendant to delete the entry of its mortgage from
the Korean Shipping Register is subject to Korean law for the
following reasons:

(a) The Vessel was registered on the Korean Shipping
~_ ~ Register.

{b) The owner of the Vessel prior to the judicial
auction, Samsun, was a Korean company.

(c) The mortgage entered into between Samsun and
the defendant was governed by Korean law and the
courts of Korea had non-exclusive jurisdiction in
respect of proceedings relating to the mortgage.

(d) The mortgage was entered on the Korean
Shipping Register.

(e) The Vessel was the subject of a preservation
order made by the Korean Rehabilitation Court on 6th
February, 2009, which was recorded in the Korean
Shipping Register on 261h February, 2009.

(f) An unsuccessful application was made by the
plaintiff to deregister the Vessel from the Korean
Shipping Register on 20th November, 2009.

(g) A further unsuccessful attempt was made by
Samsun, on behalf of the plaintiff, to deregister the
Vessel from the Korean Shipping Register on 30th
December, 2009, which was dismissed by the Jeju
District Court on 5th January, 2010.

(h) The reason why the plaintiff could not obtain
permanent registration of the Vessel on the Hong
Kong Shipping Register and why it was deregistered
from temporary registration on that Register on 30th
March, 2010 and why it was necessary to obtain
registration on the Panama Shipping Register was
because it could not obtain a Deletion Certificate
from the Korean Shipping Registry.

(i) A Deletion Certificate from the Korean Shipping
Registry could not be obtained until two conditions
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were satisfied. First, the preservation order had to be
deleted which required an application to be made to
the Rehabilitation Court. Second, the mortgage had to
be deleted which required an application to be made
by Samsun or the defendant. These conditions could
only be fulfilled in Korea.

(j) The reason why the defendant declined to
voluntarily delete its mortgage from the Korean
Shipping Register was on the basis of legal advice
that to do so could imperil its entitlement to the
proceeds of the judicial auction, the priorities in
respect of which were to be decided in accordance
with Korean law.

(k) Part of the damages claimed by the plaintiff
relate to legal services obtained in Korea.

17. The defendant claims that these are connecting factors to
Korea rather than Belgium and that accordingly, under the
provisions of Article 4(3) of the Rome II Regulation, Korean law
applies.

QD
18. The plaintiff asserts that the damage it sustained occurred in
a number of different countries. The plaintiff is a Panamanian
company. Its shipping agent is a Swiss company, Shipping Asset
Management. The technical management of the Vessel is carried
out by Univan Ship Management Ltd., a Hong Kong company. The
plaintiff was temporarily registered in Panama and Hong Kong
and is now registered in Hong Kong without restriction. The
plaintiff claims costs incurred in Hong Kong, Panama,
Switzerland, Belgium and Korea. Having considered the evidence,
it seems to me that the country most connected with the alleged
wrong arising out of the failure by the defendant to delete the
entry of the mortgage from the Korean Register is Korea, and
that the consequences in other jurisdictions were "indirect
consequences" within the meaning of Article 4(1) of the Rome II
Regulation. Accordingly, I hold that Korean law applies to this
issue.

19. Before going on to apply Belgian and Korean law to the
issues which have been raised, I wish to consider, briefly, the
evidence of a number of witnesses on issues relating to
international custom and practice in Maritime Law where the
judicial sale of a vessel takes place by a mortgagee. It seems to
me that such evidence is relevant as Maritime affairs, by their
nature, have an international dimension and are governed to a
significant extent by International Conventions which have been
widely adopted and, in many cases, form part of the domestic
laws of countries. For example, in this State, the Jurisdiction of
Courts (Maritime Conventions) Act 1989, provides that the Arrest
Convention of 1952 shall have the force of law in the State and
judicial notice shall be taken of it. The court heard evidence from
a number of competent witnesses with extensive experience in
International Maritime trade on the effect of a judicial sale of a
vessel and the extent of a mortgagee's liability to clear the entry
of a mortgage from a Ship's Register. Insofar as some
consistency in this evidence emerges, it may be of assistance in
resolving conflicts of evidence that emerge on Belgian or Korean
law and I have examined such evidence in that light.
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20. There is wide consensus in the International Maritime world
as to the effect of a judicial sale of a vessel. Thomas on
'Maritime Liens - 1989 (Vol. 14 British Shipping Laws)' describes
the effect as follows at pars. 527:

"A sale by order of a court of competent jurisdiction
in proceedings in rem operates to extinguish all liens
attaching to the res and to convey a valid title to the
purchaser which is free of all encumbrances and good
against the whole world An American commentator
has viewed the effect of a judicial sale as like the dry
docking process in which the hull is scraped clean of
her encumbrances. The resultant fund in the hands of
the court, being the proceeds of sale, thereafter
represents the res and all liens which formally attach
to the res are transferred to the fund ... "

In The M/V 'Cerro Colorado' [1993] 1 Lloyd's Rep. 58, the English
Admiralty Court was dealing with a case where, before the
judicial sale of the vessel took place, an advertisement had
appeared in Lloyd's List warning any purchaser of the vessel that
the vessel would remain subject to a claim for cruise wages by
virtue of a judgment of the Spanish courts notwithstanding any
sale under the order of the Admiralty Court. The Admiralty judge,
Sheen J., having considered the facts, said at p. 60:

"I wish to make it clear beyond doubt that the
Admiralty Marshal selling by order of this Court gives
the purchaser a title free of all liens and
encumbrances. As long ago as 1841 Dr. Lushington
said in The Tremont [1841) I Wm. Rob. 163:

'The jurisdiction of the Court ... in these
matters is confirmed by the municipal law of
this country and by the general principles of the
maritime law; and the title conferred by the
Court in the exercise of this authority is a valid
title against the whole world, and is recognised
by the courts of this country and by the courts
of all other countries'.

Dr, Lushington drew attention to the serious injury
which would be inflicted upon property of this kind
sold under the jurisdiction of the Court if there were
any doubt about its right to confer a perfect title to
the ship. The general principles of the maritime law
to which Dr. Lushington referred are now embodied
in the Arrest Convention,

In The Acrux [1962] 1 Lloyd's Rep. 405 Mr. Justice
Hewson dealt with a similar problem. The Judge
quoted two passages from Castrique v. Imrie (1869)
L. R. 4 HL. 414. Those passages bear repetition 30
years later. From the head note:

'Where a foreign Court, having competent
jurisdiction in the matter-, and honestly
exercising it, delivers, in a proceeding in rem,
a judgment, by which the sale of a chattel (a
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British ship then lying in the foreign port) is
ordered, the sale cannot afterwards be
impeached in this country in an action against
the vendee, even though the person seeking to
impeach it would, by the law of this country,
have a preferential title to the chattel here'.

Mr. Justice Blackburn said:

'... We think the inquiry is, first, whether the
subject matter was so situated as to be within
the lawful control of the state under the
authority of which the Court sits .., and,
secondly, whether the sovereign authority of
that State has conferred on the Court
jurisdiction to decide as to the disposition of the
thing, and the Court has acted within its
jurisdiction. If these conditions are fulfilled, the
adjudication is conclusive against all the world'.

Mr. Justice Hewson drew attention to the far-reaching
effects if the clean title given by the Court could be

C _~ challenged. He pointed out that the maritime
interests of the world would suffer in consequence.
No innocent purchaser would be prepared to pay the
full market price for the ship, and the resultant fund,
if the ship were sold, would be minimised and not
represent her true value. He said:

'This Court recognises proper sales by
competent courts of Admiralty, or Prize,
abroad- it is part of the comity of nations as
well as a contribution to the general well-being
of international maritime trade`.

I adopt what was said by Mr. Justice Hewson. I can
only express the hope that the Spanish Court will, as
a matter of comity, recognise the decrees made by
this Court, which endeavours to give effect to the

G International Arrest Convention. From time to time,
almost every ship owner wants to borrow money
from his bank and to give as security a mortgage on
a ship. The value of that security would be drastically
reduced if, when it came to be sold by the Court,
there was any doubt as to whether the purchaser
from the Court would get a title free of
encumbrances and debts. "

21. This is an important statement and represents the law in this
jurisdiction and most other jurisdictions. Mr. Jonathan Lux of Ince
& Company, solicitors in London, gave evidence on international
practice regarding judicial sales and mortgages. He said that he
was aware of some examples where the purchaser of a vessel in
a judicial sale had issues with the removal of the mortgage from
the Ship's Register. He said the problem was rather unusual, and
despite his extensive experience, he had never personally come
across the problem.

22. The court also heard evidence from three witnesses with
extensive experience of International Maritime trade. Mr. Joseph

file://!C:/Users/swh/AppData/Local/Microsoft/Windows/I NetC ache/Content.0utlook/5HZT5D 1 B/SPV%20Sam%20Dragon%20PLC%20-v-%20GE%20T... 11/19



7/28/2015 SPV Sam Dragon PLC -v- GE Trarisprt Finance Ltd

Emmanuel Triay is a Barrister in Gibraltar and practices in a firm
with extensive Maritime and Admiralty experience including
judicial sales of vessels. Gibraltar is a jurisdiction which has a
significant number of ship arrests and judicial sales. Mr. Leon
Papazoglou is a Marine Consultant in the UK with extensive
experience in many aspects of shipping and is a member of the
Main Technical Committee of Lloyd's Register of Shipping and
was previously a member of Det Norske Veritas, a classification
society, and he has acted as an expert witness in disputes
relating to ship management and to ship operational and
technical issues. Mr. Steven Gonzalez is a Senior Vice President
of the defendant company and during a long career with the
defendant, has been involved in all aspects of marine finance
including marketing, underwriting and portfolio management of
shipping loans and leases. All of these witnesses gave evidence
that, in their experience, a mortgagee would never be asked to
delete its mortgage from a Shipping Register in circumstances
where there was a judicial sale. The position is quite different
where there is an agreed sale of the vessel. In those
circumstances, the general practice is that the mortgage is
discharged and the mortgagee cooperates in the removal of the
charge from the Register. If the judicial sale takes place in the

(~~ country where the vessel is registered, the mortgage will usually
-~ be deleted from the Register automatically. If, however, the

arrest takes place in a country where the vessel is not flagged,
the purchaser of the vessel will usually register the vessel in an
open registry and the vessel is likely to be struck off the old
Register after a period of time for non-payment of registration
fees.

23. Mr. Gonzales gave evidence that at the time when the judicial
auction took place in Ghent, the defendant had not formed any
i ntention as to whether it would delete its mortgage or not. The
issue had not been adverted to because the defendant did not
anticipate there would be any necessity to delete the mortgage
from the Korean Shipping Register or that it would be requested
to do.

24. When the Vessel was offered for sale, the Belgian court fixed

G
the terms and conditions of sale which provided at clause 10:

"The definitive adjudicatee shall have the obligation
to inform the keeper of the Ship`s Classification
Register in Korea, where the vessel is currently
registered, of the sale.

Any and all fees and duties relating to the transfer of
title and inscription in the Register or Maritime liens
and mortgages, in Belgium, in Korea or in any other
country, are for the definitive adjudicatee 's account
and shall be borne by the latter, The definitive
adjudicatee must also fulfil all formalities in this
respect. "

25. Because of this clause and evidence furnished by witnesses
concerning International Maritime custom and practice, the
defendant argues that the plaintiff could not have had any
expectation that the mortgagee would delete the registration of
the mortgage following the judicial sale of the M/V 'Pretty
Flourish'.
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Belgian Law
26. Evidence on Belgian law was given by Mr. Andre Kegels and
Mr. Wim Fransen. Having heard their evidence, I am satisfied
that the judicial sale was exclusively governed by Belgian law
and that the mortgage or charge on the Vessel ceased to exist
once the judicial sale took place. The rights of the inscribed
creditors were transferred to the proceeds of sale. Article 1655,
Belgian Procedure Code provides that the rights of the registered
claimants are transferred to the price of the sale at the time of
the adjudication. The mortgage was therefore cancelled by the
judicial sale. This is consistent with the position adopted in most
countries as outlined by a number of witnesses referred to
above.

27, I accept the evidence of Mr, Fransen that, in Belgian law, a
mortgagee does not make any representation in applying for a
judicial sale. The sale is conducted by the court bailiff and the
distribution of the proceeds of sale is conducted by the court
appointed liquidator. Neither the bailiff nor the court appointed
liquidator is a representative of the mortgagee (in this case, the
defendant). While the holder of a mortgage would cooperate in
removing the entry on the Register in the event of a voluntary

~~ sale, the position is quite different where a judicial sale is
concerned.

28. There is no misrepresentation in this case. The conditions of
sale are fixed by the court. In this case, clause 1 0 of the
conditions of sale provided that the purchaser was to fulfil all
formalities with regard to registration. It was the responsibility of
the purchaser to arrange de-registration in Korea.

29. The plaintiffs allegation of an "abuse of right" by the
defendant is a claim made in Belgian law on an issue involving
the de-registration procedure in Korea. I have already held that
that is a matter of Korean law and that Belgian law does not
apply. In Belgian law, an "abuse of right" arises when one of the
following specific conditions are satisfied:

(i) The person exercises his right with the sole
purpose of deliberately damaging someone else; or

(ii) the exercise of this right brings far less
advantage to the holder of the right and far more
disadvantage to the other person in circumstances
where the holder of the right has the choice of
exercising that right in another way less damaging to
the other person, but with the same useful
advantages for the holder of the right; or

(iii) the exercise of the right by the holder is
disproportionate to the disadvantage suffered by the
holder.

30. Even if Belgian law did apply to this issue, none of those
tests have been established. The Cour de Cessation in Belgium
held that there is an "abuse of right" when the right is exercised
in a way which is manifestly beyond a normal exercise of rights
by a prudent and concerned person. The conduct has to be
manifestly beyond the normal exercise of the right by a
reasonable, considered or prudent person in the same
circumstances.
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31. The plaintiff claims that the defendant limited its right to
freely use its asset, namely, the Vessel. This amounted to an
i nfringement on the liberty of exercising a right. I do not accept
this argument for two reasons: in the first place, there was no
duty on the defendant to de-register the mortgage upon a judicial
sale, either under Belgian law or by Maritime custom and
practice. Secondly, it is clear on the evidence that the defendant
had received advice to the effect that its position might have
been compromised if it registered the mortgage, and there is no
evidence of mala fides on the part of the defendant. On the
contrary, the evidence establishes that the defendant was quite
prepared to de-register the mortgage if it was not going to harm
its interests.

32. I accept Mr. Fransen's evidence that, under Belgian law, there
was no appreciable risk to the plaintiff of the Vessel being
rearrested for the balance of the sum secured by the mortgage
and not recovered in the judicial sale. If a party had sought to
arrest the Vessel, it would have been held bound by the reality of
the judicial sale in Belgium.

33. I am satisfied that the issue of the defendant's failure to
~̀ delete the entry of the mortgage on the Korean Shipping Register

is a matter to be dealt with under Korean law. But even ifl were
to accept the plaintiff's argument that Belgian law applies, I am
satisfied that there was no obligation on the defendant to delete
the entry of the mortgage on the Korean Shipping Register
according to Belgian law and having regard to the conditions of
sale of the Vessel.

Korean Law
34. Evidence of Korean law was given to the court by Mr. Young
5eok Lee and Mr. Jin Young Jung who are both Korean lawyers
with extensive experience in Maritime law, Both witnesses
agreed that in a judicial sale in Korea, a vessel is sold free from
all encumbrances. The problem arising in this case was due to
the unusual situation of having a rehabilitation process in the
Korean courts and a judicial sale outside Korea in respect of a
vessel owned by a Korean company involved in the rehabilitation
process. This involves complex questions. It seems that no
Korean court has made a decision on the questions which arise in
this case.

35. In February 2009, an application to commence rehabilitation
proceedings in the case of Samsun was filed in the Korean
courts. A preservation order was made for the purpose of
ensuring the assets of the company would not be disposed of.
Both Korean lawyers accepted that the preservation order lapsed
when the rehabilitation proceedings commenced on 6th March,
2009. As I stated at the beginning of this judgment, the Vessel
was arrested in Ghent by various creditors of Samsun in January
and February 2009. The defendant applied for and obtained a
Conservatory Arrest Order on the Vessel in Ghent on 1st April,
2009.

36. The Korean lawyers agreed that, if there had been a judicial
sale in Korea, the Vessel would have been removed from the
Register and the new owner would be entered on the Korean
Register and could then apply to register the Vessel elsewhere.
In this case, the complication arose out of the co-existence of the
rehabilitation proceedings in Korea and the judicial sale of the

file:///C:/U sers/swfVAppData/Local/M i crosoft/Windows/INetCache/Conterit.0utlook/5HZT5D 1 B/SPV%20Sam%20Dragon%20PLC %20-v-%20GE%20T... 14!19



7/28/2015 SPV Sam Dragon PLC -v- GE Trarisprt Finance Ltd

Vessel in Belgium where the priorities on the proceeds of sale
'e~ '' ' were to be fixed in accordance with Korean law. Mr. Jung and Mr.

Lee agreed on the position that would arise in the event of a non-
judicial sale. In that case, the mortgagee had an obligation to
deregister the mortgage in Korean law if he was fully paid. In
this case, however, there was a judicial sale and the proceeds of
sale were not sufficient to meet the entire claim of the
mortgagee. In those circumstances, Mr. Jung gave evidence that
the mortgagee was not obliged to voluntarily delete the mortgage
entry. On the other hand, Mr. Lee stated that it was the
mortgagee's obligation to discharge the entry. In giving that
opinion, he admitted he was unaware that the terms and
conditions applicable to the judicial sale in Belgium placed an
obligation on the purchaser to clear the entry on the Korean
Register.

37. The position of Mr. Jung was supported by a number of
expert witnesses from different jurisdictions who had extensive
experience of judicial sales. These witnesses asserted that in the
circumstances of a judicial sale, a mortgagee would not be
expected to cooperate in removing entries from the Register
where the ship had formerly been registered. This would be a
matter for the new owner to sort out on the basis that the

C~ ~ mortgage would have been extinguished by the judicial sale.
Having regard to that evidence, I prefer the opinion offered by
Mr. Jung on that point.

38. As to whether or not the continued entry of the mortgage on
the Register was a false or inaccurate statement, I again prefer
the evidence of Mr. Jung who says that the mortgage entry no
longer reflects the subsequent changes of ownership that have
occurred and the fact that the mortgage has now been
extinguished. He said that the mortgage entry was no more than
that, and was not an inaccurate or false statement made by the
mortgagee as contended for by the plaintiff.

39. Mr. Jung and Mr. Lee agreed that the provisions of the
Korean Enforcement Acts do not apply to judicial sales outside
Korea. I accept the evidence of Mr. Jung that it is very unusual to
have a rehabilitation process in Korea and a judicial sale outside

C~ Korea and that this posed complex questions. I do not accept his
evidence that it was necessary for the defendant to maintain the
entry on the Register to keep their secured right as mortgagee.
He said that if the rehabilitation did~~not work out when Samsun
went into bankruptcy, this could have had serious implications for
the defendant. However, he did refer to the Korean right of
exclusion whereby, under Korean law, a mortgagee is entitled to
prevent the object which has been offered as security from being
consolidated into the pool of assets to be dealt with in the event
of bankruptcy. In his opinion, the bankruptcy trusteecould argue
that the Vessel or the proceeds of sale thereof should be
returned to the Korean court, in which case the mortgagee could
exercise a right of exclusion so as to keep the Vessel and/or fund
outside the bankruptcy pool, and that in order to do this, they
should maintain their charge on the Register.

40. Mr, Jung raised a number of arguments in favour of the
mortgagee not deleting the entry from the Register which I found
to be unconvincing. He stated that the trustee in bankruptcy in
Korea would not be in a position to recognise the Belgian court
judgment and that a possible argument could be raised to the
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effect that it was not binding. He also said that the trustee could
~~ "' ~ argue that the Vessel be returned and that if the defendant

deleted the mortgage entry, it would no longer be entitled to
exercise the right of exclusion. However, these claims seem to
be at odds with the evidence wherein both Korean lawyers agree
that Belgian law applies to the arrest and judicial sale, which was
free from all encumbrances. Once the Vessel was sold, the
mortgage was extinguished and the rights of the mortgagee
vested in the proceeds of sale subject to the fixing of priorities
by the Belgian court in accordance with Korean law.

41. The facts of this case are clearly unusual and I am satisfied
that there were complex and novel issues arising in Korean law
insofar as the continuing registration of the charge on the
Shipping Register was concerned, having regard to the existence
of the rehabilitation proceedings. I am also satisfied from the
evidence given to the court, that under Korean law, a mortgagee
is not obliged to voluntarily delete the mortgage entry where
there has been a judicial sale of a vessel in another jurisdiction.
These are relevant factors to be taken into account in
determining the issues between the parties.

42. On 8th June, 2010, the final order was made by the Belgian
~~" court concerning distributions of the proceeds of sale of the

Vessel to the defendant. On 24th July, 2010, the appeal period
for challenging the final order of the Belgian court expired. An
order for payment out of the proceeds of sale was made. On 26th
July, 2010, the defendant wrote to Samsun consenting to:

" (a) the deletion of the 'Pretty Flourish 'mortgage
from the entry relating to 'Pretty Flourish ' in the
Korean Ship Register, and

(b) the entry for 'Pretty Flourish ' in the Korean Ship
Registry being closed. "

Was the act of the Defendant Unreasonable or Unlawful?
43. The reasonableness of the defendant's actions is only

~~ relevant if Belgian law applies to the circumstances surrounding
the deletion of the entry from the Register. I have already
determined that Korean law applies to this issue. Therefore, the
arguments raised by the plaintiff to establish a case against the
defendant based on Belgian law are not relevant. Even if they
were, I find no evidence of misrepresentation, abuse of right,
infringement of the plaintiffs liberty of exercising its property
rights or the creation of a false impression.

44. So far as Korean law applies, I am satisfied that the
defendant was not obliged to voluntarily delete the mortgage
entry either before they received payment out of the proceeds of
sale of the Vessel or otherwise. I prefer the evidence of Mr. Jung
on this issue and his evidence of Korean law is supported by
International Maritime custom and practice.

45. Accordingly, the plaintiffs claim fails.

Back to top of document
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me, speak with such an uncertain voice that,
no matter how searching the analysis to
which they are subject, they yield no clear
and conclusive answer. It is more profitable, I
believe, to examine the issue in the light of
first principles.

Then Lord Bridge referred to the earlier
decision in Junior Books Ltd. v. Veitchi Co.
Ltd. , [1983] 1 A.C. 520. In respect of it he said:

..The consensus of judicial opinion, with
which I concur, seems to be that the decision
of the majority is so far dependent upon the
unique, albeit non-contractual, relationship
between the pursuer and the defender in that
case and the unique scope of the duty of care
owed by the defender to the pursuer arising
from that relationship, [that the decision]
cannot be regarded as laying down any prin-
ciple of general application in the law of tort
or delict.

Lord Bridge then quoted with approval a pas-
sage from the dissenting speech of Lord
Brandon of Oakbrook in Junior Books to the
effect that the basic principle stated by Lord
Atkin in Donoghue v. Stevenson was that —

.. when a person can or ought to appre-
ciate that a careless act or omission on his
part may result in physical injury to other
persons or their property, he owes a duty to
ail such persons to exercise reasonable care
to avoid such careless act or omission. It is,
however, of fundamental importance to
observe that the duty of care laid down in
Donoghue v. Stevenson was based on the
existence of a danger of physical injury to
persons or their property.
This reservation is not, however, directly

I
material to the decision in the instant appeal
which, as I have said, I agree should be dis-
missed.
[Appeal dismissed with costs, not to be enforced
without the leave of the Court. Application for
leave to appeal to the House of Lords refused. ]

QUEEN'S BENCH DIVISION
(ADMIRALTY COURT)

Apr. 5, 6 and 7, 1989

THE "EMRE II"

Before Mr. Justice SxEsty

Admiralty practice —Action in rem —Stay of action
— Order for sale of vessel pendente lite —Whether
parties agreed Turkish jurisdiMion —Whether
Turkey a more convenient forum —Defendants
unable to provide security —Whether action should
be stayed —Whether vessel should be sold by order
of the Court.
On Dec. 5, 1988 the plaintiffs issued a writ in rem

against the vessel Emre II claiming in'hirkish lira a
sum equivalent to about £1,700,000 which the
plaintiffs contend was due to them from the owners
of the vessel and was secured by a mortgage on that
vessel.
The defendants applied for an order staying the

action on the grounds that (1) the parties had
agreed Turkish jurisdiction by reason of an agree-
ment dated Apr. 4, 1988 art. 15 of which provided
inter alia that:

a. In the settlement of disputes likely to arise in
the application of the present Protocol the Istan-
bul Courts and execution offices are author-
ised...

and (2) that Turkey was a more convenient forum
for the trial of the action.
The plaintiffs applied for an order that the vessel

be appraised and sold by the Admiralty Marshal
pendente lite in that the vessel on todays market
was probably worth just over £1,000,000. If the
plaintiffs were successful the proceeds of sale
would not fully reimburse them but the cost of
keeping the vessel under arrest was about £10,000
per month and with each passing month the plain-
nffs were being deprived of security to that extent.
The defendants were unable to provide any secur-
ity in order to obtain the release of the vessel.

Held, by Q.B. (Adm. Ct.) (SxEEx, J.),
that (1) the action was brought upon a mortgage
which did not contain any agreement to refer dis-
putes to Turkey and the agreement of Apr. 4, 1988
was of no effect; the parties had not agreed to refer
disputes to Turkey (see p. 183, col. 2);
(2) both parties to the action were Turkish; the

issues in the action were likely to raise questions of
Turkish law and save for the security provided by
the arrest of the vessel all other factors pointed to a
trial in Turkey being the more convenient and
cheapest forum; documents would be in Turkish;
questions of Turkish law could be decided in their
natural forum and a trial in Istanbul would be far
more convenient for the witnesses; however the
Court would not stay an action against a ship which
had been mortgaged as security for a loan unless
the defendants could provide equally good security
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in "the other forum"; tl~e juridical advantage w
hich

the plaintiffs had by retaining the vessel under a
rrest

would be preserved by ordering that the vesse
l

remained under azrest until the proceedings in 
Tur-

heyhad reached finality (seep. 184, cols. 1 and 2);

(3) as to the application, for an order for the sale

of the vessel pendente lite, such order would
 be

made but not drawn up for 21 days; if within 
that

period the defendants gave to the Admiralty Mar
-

shal their personal undertaking to pay the costs of

~~rrest on demand the vessel would remain unde
r

arrest otherwise the order for appraisement 
and

seile would take effect (see p. 184 col. 2; p. 185
,

col. 1).

The following case was referred to in the

judgment:

Myrto, The [1977] 2 Lloyd's Rep. 243.

This was an application by the defendants,

the owners of the vessel Emre II for an order

that the action brought by the plaintiffs the

mortgagees of the vessel be stayed on the

ground inter alia that Turkey was a more con-

venient forum. The plaintiffs applied for an

order that the vessel be appraised and sold pen-

dente lite.

Miss Sarah Miller (instructed by Messrs.

W~iltons &Morse) for the plaintiffs; Mr. M.

Swainston (instructed by Messrs. Williamson &

Westlake) for the defendants.

The further facts are stated in the judgment

of Mr. Justice Sheen.

JiJDGMENT

Mr. justice SHEEN: On Dec. 5, 1988 a writ
in rem aglinst the ship Emre li was issued by
solicitors acting on behalf of Turkiye Is Bankasi
A.S. who claim in Turkish lira a sum equivalent
to approximately £1,700,000 which the plain-
tiffs contend is due to them from the owners of
the ship Eni~•e // and is secured by a mortgage
on that ship.
The Court has before it two motions. The

first is a motion by the defendants for a stay of
this action upon grounds to which I will refer
later. The second is a motion by the plaintiffs
for ~n order that the vessel Emre li be
appraised and sold by the Admiralty Marshal
pendente lite.
The defendants move the Court for an order

staying this action on two main grounds which

may conveniently be summarized as (1) that the

parties agreed Turkish jurisdiction, and (2)

forum non conveniens.

The plaintiffs' action is founded upon a mort-

gage dated Apr. 7, 1983. That mortgage agree-

ment does not contain any agreement as to the

forum in which disputes will be litigated.

Indeed such a clause would destroy much of the

benefit of a mortgage on a ship because when

the lender has to have recourse against the

security he must be able to arrest the ship in any

jurisdiction in which she can be found. The

plaintiffs found Emre II within the jurisdiction

of this Court. An action in rem may be brought

in this Court against the ship by virtue of

s. 21(2) of the Supreme Court Act, 1981.

Pleadings in this action have not yet been

exchanged, but it is clear from the affidavits

which have been read to the Court that the

defendants contend that they have a defence to

this action by reason of an agreement dated

Apr. 4, 1988, which has been referred to

throughout as "the Protocol". Article 15 of the

Protocol is headed "Court having Jurisdiction

and Legal Address" and provides:

a. In the settlement of disputes likely to

arise in the application of the present Proto-

col the Istanbul Courts and execution offices

are authorised.

Counsel for the defendants relied upon this

arricle as an agreement to refer disputes to a

Court in Turkey. It is the plaintiffs' case that

the Protocol has no effect and does not provide

the defendants with a defence. That is a matter

to be debated at a later stage. This action is

brought upon a mortgage, which does not con-

tain any agreement to refer disputes to Turkey.

Accordingly the motion based on that ground

fails.

I turn now to consider whether the action

should be stayed on the grounds that this Court

should exercise its undoubted jurisdiction to try

this action because there is another forum in

Istanbul to whose jurisdiction the defendants

are amenable in which justice can be done

between the parties at substantially less incon-

venience and expense.

In exercising my discretion whether or not to

grant a stay I have applied the following prin-

ciples: (1) A mere balance of convenience is not

a sufficient ground for depriving a plaintiff of

the advantages of prosecuting his action in an

English Court if it is otherwise properly

brought. (2) In order to justify a stay the

defendant must satisfy the Court that there is

another forum, to whose jurisdiction he is

amenable, in which justice can be done
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between the parties at substantially less incon-
venience or expense. (3) The stay must not
deprive the plaintiff of a legitimate personal or
juridical advantage which would be available to
him in this Court. (4) In considering incon-
venience the Court must have regard to every
aspect of the litigation. In particular the Court
should have in mind: (a) the convenience of the
parties themselves, (b) the convenience of the
witnesses, (c) the disruption caused to others by
the absence of the witnesses from their normal
place of work, (d) the costs involved in litiga-
tion in London as compared with litigation in
the other forum.
Both parties to this action are Turkish. The

issues in the action are likely to raise questions
of Turkish law. It is abundantly clear that, save
for the security provided by the arrest of the
ship, ail the other factors point to a trial in
Istanbul as being the more convenient and
cheapest forum. Documents will be in Turkish;
questions of Turkish law can be decided in their
natural forum; and a trial in Istanbul will be far
more convenient for the witnesses.
Having said that, this Court would not stay

I
an action against a ship, which has been mort-
gaged as security for a loan, unless the defend-
ants could provide equally good security in "the
other forum".
The conflict between the desire to litigate in a

natural forum on the one hand and the concern
of this Court to ensure that a plaintiff is not
deprived of his legitimate right to proceed in
rem has been resolved by the enactment of s. 26
of the Civil Jurisdiction and Judgments Act,
1982, which provides:
(1) Where in England and Wales or North-

ern Ireland a court stays or dismisses Admir-
alty proceedings on the ground that the
dispute in question should be submitted to
arbitration or to the determination of the
courts of another part of the United Kingdom
or of an overseas country, the court may, if in
those proceedings property had been
arrested or bail or other security has been
given to prevent or obtain release from arrest
— (a) order that the property arrested be
retained as security for the satisfaction of any
award or judgment which — (i) is given in
respect of the dispute in the arbitration or
legal proceedings in favour of which those
proceedings are stayed or dismissed; and
(ii) is enforceable in England and Wales or,
as the case may be, in Northern Ireland; or
(b) order that the stay or dismissal of those
proceedings be conditional on the provision
of equivalent security for the satisfaction of
any such award or judgment.

The juridical advantage which the plaintiffs
have by retaining the ship Emre II under arrest
would be preserved by ordering that the ship
remain under arrest while these proceedings are
concluded in Turkey.

In this case justice demands that the dispute
between the parties be resolved in Turkey pro-
vided that the plaintiffs are not deprived of the
benefit of their security. This is achieved by
granting a stay of the action and ordering that
the ship be detained under arrest until the pro-
ceedings in Turkey have reached finality. At
that stage, when there will no longer be any dis-
pute between the parties, the stay can be lifted
so that the Court may make the appropriate
order in relation to the ship or her proceeds of
sale.
I turn now to consider the plaintiffs' motion

for the sale pendente lite of the ship Emre II.
The principles upon which the Court will act in
deciding whether or not to order that. a ship be
sold pendente lite are set out in The Myrto,
[1977] 2 Lloyd's Rep. 243 at pp. 259-260. The
relevant facts are these. As I have already said,
the plaintiffs' claim, which is their best arguable
case, amounts to £1,700,000. A valuation of the
ship suggests that in today's market the ship
might be sold for just over £1,000,000. Accord-
ingly if the plaintiffs are successful the proceeds
of sale of the ship will not fully reimburse them.
Meanwhile the cost of keeping the ship under
arrest is approximately £10,000 per month. The
result is that with each passing month the plain-
tiffs are being deprived of security to that
extent. They have already had to pay the
Admiralty Marshal the sum of £38,000. It is
usual for a defendant in this situation to give
security in order to obtain the release of the
ship. The defendants say that they are unable to
do so and they do not give the Court any good
reason why they wish to retain the ownership of
the ship.

Counsel for the defendants told the Court
that the defendants would give security for the
costs of arrest hereafter. The Admiralty Mar-
shal must not be required to consider the ade-
quacy of any such security. When a ship is
arrested the Marshal obtains from the solicitors
for the plaintiffs their undertaking to pay his
proper charges. They will, of course, be reim-
bursed out of the proceeds of sale. In order to
assist the defendants in their wish to retain the
ship, while at the same time not prejudicing the
plaintiffs, I decided to make an order that the
ship be appraised and sold by the Admiralty
Marshal pendente lite but that order will not be
drawn up for 21 days. If within the period of 21
days the defendants' solicitors give to the



[1989] Vol. 2 LLOYD'S LAW REPORTS iss

Q.B. (Com. Ct.)] The "European Enterprise" PaxT 2

Admiralty Marshal their personal undertaking

to pay the costs of arrest on demand the ship

will remain under arrest. If that undertaking is

not forthcoming the order for appraisement and

sale will take effect.

There is one other matter to which I must

refer. During the course of the hearing I was

told by the defendants that if the ship is sold by

order of this Court the Turkish authorities may

not delete the name of the ship from the regis-

ter in Istanbul. When a ship is sold by order of

this Court the purchaser gets a clean title. As a

matter of comity between nations it is import-

ant that the Courts of one nation should recog-

nize the validity of the orders of another narion.

If it be correct that the Turkish authorities will

not delete from their register a ship which is

sold by order of this Court the effect is to dimin-

ish the value of the ship. When the ship is

advertised for sale it will have to be made clear

to any potential purchaser that there may be

some difficulty in having the name of the ship

deleted from the Turkish register. That would

be unfortunate for the parties in this litigation

and would adversely affect all other Turkish

shipowners. In this country effect will be given

to the order of a Turkish Court. If it becomes

necessary for the Admiralty Marshal to sell

Emre 11 the solicitors for the defendants should

obtain clear instructions from the relevant auth-

ority in Turkey as to whether that authority will

recognize and act upon a sale by order of this

Court. Those instructions should be communi-

cated to the Marshal so that he may advertise

the ship appropriately.

QUEEN'S ~ENC~I DIVISION
(COMMERCIAL COiTRT)

Feb. 28 and Mar. 1, 1989

BROWNER INTERNATIONAL LTD.
v.

MONARCH SHIPPING CO. LTD.

(THE "EUROPEAN ENTERPRISE")

Before Mr. Justice STEYrr

Carriage by sea —Limitation of liability —Damage to

goods —Goods carried subject to consignment note

and partial incorporation of Hague-Visby Rules —

Limitation provisions in consignment note less

generous than Hague-Visby Rules —Whether pro-

visions invalidated — Whether "carrier" in

art. IV, r. 5(e) referred only to carrier or included

carrier acting through his agents or servants —

Hague-Visby Rules, art. [V, r. 5, —Carnage of

Goods by Sea Act, 1971 s. 1(6)(b).

The plaintiffs were freight hauliers and they used

a refrigerated tractor trailer unit (the goods) in

their business. In January 1985 the plaintiffs agreed

to carry a consignment of meat from Cork to inland

destinations in France and in order to comply with

their obligations under that agreement the plain-

tiffs entered into a contract of carriage with the

defendants, the owners of the ferry European

Enterprise in terms of which the defendants agreed

to carry the goods from Dover to Calais.

The goods were carried by the defendants under

a contract contained in or evidenced by the defend-

ants' consignment note or waybill dated Jan. 6,

1985. Paragraph 3 of the consignment note pro-

vided inter alia that the goods were carried subject

to the Hague-Visby Rules set out in the schedule to

the Carriage of Goods by Sea Act, 1971 except that

the goods and their respective contents (i.e. the

tractor trailer and its wnsignment) were to be

regarded as one package or unit for the purpose of

art. IV, r. 5(a); the carrier was to be entitled to

limit its liability to 10,000 frs. per package or. unit.

By par. 3 the carriers were purporting to replace

the limitation provisions under art. IV, r. 5 of the

Hague-Visby Rules with substantially less generous

limitation provisions.

On Jan. 6 the goods were embarked on the ves-

sel, and were loaded on the upper deck of the ves-

sel. At 18 00 hours during heavy weather the vessel

entered Calais harbour. The goods overturned and

sustained damage.

The defendants admitted liability under art. III,

r. 2. If the defendants were entitled to limit their

liability under their conditions of carriage it was

agreed that the plaintiffs were only entifled to judg-

mentfor £566.03. The issues for decision were:

(a) whether the terms of par. 3 of the consign-

ment note/waybill were invalidated by s. 1(6)(b) of

the Carriage of Goods by Sea Act,1971;


